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EUGENE 0. SYKES ET AL. YS. JENNY WREN jCO. 

i 

Supreme Court of the District of Columbia 
No. 57583, in equity j 

i 

Jenny Wren Company, a Corporation, plaintiff 


Eugene O. Sykes. Hampson Gary, Thad H. Brown, Paul A. 
Walker, Irvin Stewart, Norman S. Case, and George]H. Payne, as 
the Federal Communications Commission, defendant^? 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District^ at the times 
hereinafter mentioned, the following papers were filed! and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Bill of complaint for injunction 

Filed August 17, 1934 

cr / 


In the Supreme Court of the District of Colijmbia 


In equity, No. 57583 

Jenny Wren Company, a Corporation, plaintiff 

i 

vs. 

Eugene O. Sykes, Hampson Gary, Thad H. BRojvvN, Paul A. 
Walker, Irvin Stewart, Norman S. Case, and Georg^ H. Payne, as 
the Federal Communications Commission, defendants 

I 

To the honorable judges of the Supreme Court of tfie District of 
Columbia. 


Part I. Parties 


Jenny Wren Company brings this bill of complaint against Eugene 
O. Sykes, Hampson Gary, Thad H. Brown, Paul A. Walker, Irvin 
Stewart, Norman S. Case, and George H. Payne, 4 s the Federal 
Communications Commission, and says: 

1. The plaintiff is a corporation organized under the laws of the 
State of Kansas, with its principal place of business ajt Lawrence, in 
that State. It is engaged, among other things, in the operation of its 
commercial radio broadcasting station known by the call-signal 
WREN under license from the defendants. It has been engaged in 
such operation continuously since 1927. 

2. The defendants individually are members of the] Federal Com¬ 
munications Commission, the authority for the licensing of interstate 

radio communication provided for by the Comnjunications Act 
2 of 1934, being the act approved June 19, 1934 (j -Stat.-). 

The defendants jointly constitute the Federal Communica¬ 
tions Commission and are charged with the exercise of the powers 
and duties given that body by law. 
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Part II. 


Statement 


A. History and present status of radio station WREN. 

3. Plaintiff's radio broadcasting station operates at a frequency 
of 1220 kc with a power of 1,000 watts. Its transmitting equipment 
is located at Tonganoxie, Leavenworth County, Kansas. Its prin¬ 
cipal studios are located at Lawrence, Douglas County, Kansas. 
From time to time it broadcasts programs presented from studios 
located at other points within its service area. In addition, it 
daily broadcasts certain syndicated or national programs furnished 
it by the National Broadcasting Company by wire line from 
studios in New York, Chicago, San Francisco, and elsewhere. 

4. Plaintiff’s radio broacasting station was lawfully established 
and commenced operation in the year 1927. Since that time it has 
continuously operated under license from the Federal regulatory 
authority and pursuant to repeated and continuous findings by such 
authority that such operation serves the public interest, conven¬ 
ience. and necessity. 

5. The geographic range of the service afforded bv a radio broad¬ 
casting station to its listening audience, insofar as concerns the 
establishment of the outer boundary of such range, is a matter not 
capable of exact definition. This is due to the fact that at or about 
such outer boundary there are diurnal and seasonal variations in 
signal intensity and interference level; also the tastes and require¬ 
ments of individual listeners vary as to the level of signal required 
and the level of interference tolerable. Within this outer boundary 

it is possible, however, to determine whether or not given 
3 areas are within the consistent coverage range of a broad¬ 
casting station. Plaintiff’s station renders such consistent 
and regular broadcasting coverage to an extensive audience in and 
about the cities of Lawrence, Kansas; Leavenworth, Kansas; Kansas 
City, Kansas; St. Joseph, Missouri: Kansas City, Missouri, and 
throughout the metropolitan area of Kansas City, as well as in the 
various suburbs thereof. 

6. By regulation, the defendants have classified radio broadcast¬ 
ing stations and established zones and areas to be served by each 
such class and by individual stations therein. Plaintiff’s station 
is so classified as a regional station to serve the area described in 
paragraph 5 above (and certain additional areas not here material), 
and particularly the Kansas City area. 

7. Plaintiff s station WREN has developed an extensive listening 
public throughout the area above described and enjoys a good will 
which cannot be measured in monetary units. The operating ex¬ 
penses of the station (exclusive of interest, depreciation, and taxes) 
is in excess of $75,000 a year. Since 1927, in the development of 
this good will, the plaintiff has incurred an operating loss in excess 
of $100,000. In order to provide a portion of the operating ex¬ 
pense and to secure a certain amount of suitable program material, 
the plaintiff transmits from WREN “sponsored programs” sup¬ 
plied by the National Broadcasting Company for which the plain¬ 
tiff receives compensation. In addition, in order to provide a por¬ 
tion of the operating expenses, the plaintiff has contracted with va¬ 
rious firms in its regular service area and elsewhere to sponsor 
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I 

I 

I 

programs to be broadcast to the listeners of WREN fori which these 
firms pay compensation to the plaintiff. The service area and 
listener interest of WREN and its extensive good will a|e important 
inducements to the National Broadcasting Company j and plain¬ 
tiff’s sponsoring firms to so contract for time oveif the station. 

4 8. In addition to the plaintiff, the defendants have author¬ 
ized the following licensees (each operating a broadcasting 

station designated by the call-signal listed), to render proadcasting 
service day and night to Kansas City and the area served by plain¬ 
tiff’s station: 

Midland Broadcasting Co., KMBC. 

Kansas City Star Co., WDAF. 

The WLBF Broadcasting Co., WLBF. 

Wilson Duncan, KWKC. 

9. The advertising revenue, high-grade program ipaterial and 
listening audience in and about the Kansas City areal are each of 
them severally limited. Pursuant to regulations of the defendants 
and with their authorization, plaintiff is in severe and active compe¬ 
tition with each of the licensees described in paragraph 8 and they 
are each in competition with each other and with the j plaintiff for 
program material and talent, for the attention of the Available lis¬ 
tening audience and for commercial revenue. 

10. Bv reason of this competition plaintiff has not | been able to 
make any profit out of the operation of WREN and is not now 
making such profit; its revenues from advertising ard barely suffi¬ 
cient to enable it to maintain operation in accordance with the stand¬ 
ard of quality required by the regulations of the defendants as a 
prerequisite to the continued operation of WREN undeif license from 
the defendants. 

11. In addition to the plaintiff and the other licensees described 
in paragraph 8, the defendants have also authorized WHB Broad¬ 
casting Company, a Missouri corporation at Kansas City. Missouri, 
to operate a broadcasting station known by the callisignal WHB 
with power of 500 watts at the frequency 860 kilocycles. WHB 

renders broadcasting service in and about the area described 

5 in paragraph 5 and is in active competition jvith plaintiff 
and the other licensees described in paragraph ^ for program 

material and talent, for the attention of the available listening 
audience and for commercial revenue. 

12. By reason of the adequate service given in the hrea involved 
during evening hours, and by reason of the fact that tjiere are addi¬ 
tional broadcast programs available in the Kansas City area during 
the evening from distant stations (with consequent further division 
of the listening audience), the defendants have restricted the oper¬ 
ating schedule of WHB to daytime hours only. 

13. For listening audience, program material and revenue, even¬ 
ing hours are more desirable than daytime hours, and (in the Kansas 
City area) the rates of compensation received by existing stations 
for the commercial sponsorship of such evening hours vary from 100 
to 300 percentum of the rates so received for daytime hours. Plain¬ 
tiff relies in large part for its operating revenue up<j)n its receipts 
from the commercial sponsorship of evening hours. Of plaintiff’s 
gross revenue, fifty per centum is from the National! Broadcasting 
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Company, twenty per centum from Kansas City, twenty-five per 
centum from national advertisers at a distance, and one per centum 
from Lawrence. Kansas. 


B. The application of WHB and proceedings pursuant thereto 

14. On or about April 13. 1934. WHB filed with the Federal 
Radio Commission (all the powers and duties of which are now 
exercised by the Federal Communications Commission and the 
defendants) its application for a modification of its existing license 
so as to permit it to operate evening hours in addition to its present 
schedule. 

15. This application bears the form and title of an 44 application 
for radio broadcast station special experimental authoriza- 

6 tion *\ but is in truth and fact an application for regular 
authority to permanently and regularly operate evening hours 

insofar as the defendants are by law authorized to permit the same. 
The application by its terms specifies the intention and purpose to 
broadcast 44 additional commercial and sustaining programs * * *.” 
Notwithstanding the title of this application of WHB there is noth¬ 
ing experimental or temporary involved in the use of the additional 
facilities requested. The use of the particular title of the applica¬ 
tion and the use of the words 44 special *’ and 44 experimental ” therein 
are due to the fact that for the evening hours involved WHB applies 
to use a particular type of antenna equipment known in the radio 
technique as a directive antenna and it is the administrative pokey 
of employees of the defendants to require that applications involving 
the use of such equipment be upon the form of application and use 
the words used by WHB. 

16. By a long established administrative usage and custom orig¬ 
inating December 18, 1931, the Federal Radio Commission has 
regarded all 44 special experimental authorizations ” involving the use 
of directive antennas as in fact regular licenses and has from time to 
time renewed all such licenses and has on no occassion terminated, 
or modified, any such license by reason of the use of either of the 
terms 44 special ” or 44 experimentalor for any other reason. Such 
administrative 1 usage, custom, and interpretation has been affirmed 
and continued since the creation of the Federal Communications 
Commission by it and the defendants. 

17. Upon an examination of the application of WHB, described 
in paragraphs 14 and 15, the defendants were unable to determine 
that public interest, convenience, or necessity would be satisfied by 
the granting thereof, and, accordingly, on July 24, 1934, they pub¬ 
lished an order for a public hearing to be held on the application at 

the offices of the Federal Communications Commission on Au- 

7 gust 27; 1934. Said order was issued without notice to or 
service upon the plaintiff, but came to the plaintiff’s knowl¬ 
edge on August 2, 1934. 

18. Paragraph 59 of the Rules and Regulations of the defendants 
provides as follows: 44 Any governmental department or officer, any 
person, firm, company, or corporation, or any State or political sub¬ 
division thereof may, at any time, more than 10 days prior to the 
date of any hearing, file with the Commission a petition to intervene 
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therein in support of or in opposition to any application designated 
for hearing. If the petition discloses a substantial interest in the 
subject matter of the hearing the Commission will gr^nt the same 
an permit the petitioner to be heard at such hearinlg subject to 
regulations hereinafter imposed.” 

19. August 4, 1934, plaintiff filed with the defendants a petition 
in the following text: 

Before the Federal Communications Commission 

Washington, D. C. ! 

Division 1—Broadcasting 

Docket No. 2423 j 

In re application of WHB Broadcasting Company for ipecial exper¬ 
imental authorization. 

Operating assignment specified: 

Frequency_1,120 kc. 

Power_ 500 watts 

Hours of operation_Local sunset to midnight, except 

time when WTAjW is operat¬ 
ing. j 

Petition to intervene 


Motion to enlarge particulars in notice of hearing 


This fourth day of August, Jenny Wren Company, licensee of 
WREN (Tonganoxie, Kansas, 1 kw, 1,220 kc) moves that it be 
permitted to intervene in this case and shows: 

1. It is a commercial broadcasting station with transmitter at 
Tonganoxie, Kansas, and studios at Kansas City and Lawrence. 

2. It renders high quality programs and consistent Ipublic service 
in the Kansas City area. 

3. As a means of rendering this service it depends [upon revenue 
obtained from the sponsorship of a portion of its! programs by 

business houses in and about Kansas City. 

S 4. In obtaining this sponsorship and consequent revenue it 

is in active competition with the applicant, WljlB Broadcast¬ 
ing Company, which applicant at the present time is} bv the terms 
of its license prevented from operating during any mcjnth later than 
the moment, local time, indicated in the following tabulation: 


January 

February 

March 

April 

May 

June 


5:15 o’clock, p.m. 
6:00 “ 44 

6 : 30 44 44 

7 : 00 44 44 

7 : 30 44 44 

7: 45 44 44 


Julv 

4 / 

August 

September 

October 

November 

December 


7:45 o’clock, p.m. 
7 : 15 44 ' 44 

6: i0 44 44 

5: 45 44 44 

5: 00 44 44 

5 : 00 44 44 


i 
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5. The application described in the caption hereof, while it is pur- 
portedly for an! alleged 44 special experimental authorization ”, is in 
all purposes and effect one for regular operating authority and 
Jenny Wren Company now specifically alleges and will show upon 

the hearing of this cause that: ^ 

(a) WHB Broadcasting Company intends to comply with none 

of the provisions of the Commission's regulations, more particularly 4 

contained in paragraphs 307 ff. of the Rules and Regulations with 
regard to the experimental operation, but in fact intends to operate 
the additional hours requested upon a regular basis. 

(b) There is no fundamental research planned or intended in con¬ 
nection with the application of WHB Broadcasting Company, nor * 

any plan for improving the technique of the radio art, nor any 
available satisfactory evidence that WHB Broadcasting Company J 

is able to contribute substantially or at all toward the progress of 

the radio art. M 

(c) The conduct of experimental service of the character referred 
to in the caption hereof is contrary to the Rules and Regulations of 

the Federal Communications Commission. 4 

6. The operation of WHB evening hours and subsequent to the 

schedule of termination set forth in paragraph 4 above will result 4 

in active competition with Jenny Wren Company as to— 

(a) The distribution of the audience of listeners, « 

(b) Advertising revenue, and 

(c) Available program material, talent, and sponsors. 

7. Such competition will reduce the quality and extent of the serv¬ 
ice now rendered in the public interest, convenience, and necessity of 

the people of Kansas City and the vicinity by Jenny Wren Company. u 

Wherefore, Jenny Wren Company asks that it be permitted to 
intervene in this hearing in accordance with established regulations, 4 

and that the outstanding notice of hearing in this matter be amended 

so as to add the following specification of issues: 4 

9 44 6. To determine what if any experiments are proposed to 

be conducted by the applicant in accordance with the rules 
and regulations of the Commission. 

44 7. To determine the effect of the proposed operation upon the 
public service rendered by existing stations serving the Kansas City ^ 

area.” 

Respectfully submitted. 

Jenny Wren Company, 

By (Paul M. Segal), 

Paul M. Segal, 

(George S. Smith), 1 

George S. Smith, 

Its Attorneys . 

To: WHB Broadcasting Company, ^ 

Scarritt Building, 9th & Grand Ave., 

Kansas City, Mo. 

American Radio News Corporation, 

% Miss L. Knight, 4 

110 East 58th St., 

New York, N. Y. 

WJJD, Incorporated, 4 

Mooseheart, Ill. 
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Southwestern Sales Corp., 

The Wright Building, 

Tulsa, Okla. 

WDEL, Incorporated, 

10th & King Sts., 

Wilmington, Del. 

Agricultural & Mechanical College, of Texas, 

College Station, Texas. 

Echo Park Evangelistic Association, 

1100 Glendale Blvd., 

Los Angeles, Calif. 

Radio Broadcasters, Inc., 

519 Title Insurance Bldg., 

517 Spring St., 

Los Angeles, Calif. 

Radio Sales Corporation, 

Washington Athletic Club, 

6th & Union Sts., 

Seattle, Wash. 

Spokane Broadcasting Corporation, 

213 Riverside Ave., | 

Spokane, Washington. _ j 

10 Please take notice that the foregoing motiog has been filed 
with the Federal Communications Commission in this matter. 
Yours truly, 

Paul 3^. Segal, 
Attorney for WREN. 

20. The facts stated in the petition set out in paragraph 19 are 
true. 

21. If the plaintiff be permitted to appear at the) hearing on the 
WHB application August 27, 1934, it will be able t|o show by com¬ 
petent evidence and to elicit by proper cross examination of witnesses 
adduced by WHB that the application of WHB is in fact one for 
regular license and authority to operate evening ho^rs on a regular 
basis in active commercial competition with the plaintiff; that such 
competition will depreciate plaintiff’s revenue to tl}e point that the 
operation of its broadcasting station will be at a lossl with consequent 
depreciation of its service to the public and endangering of its right 
to receive continued renewal of license; that service to the Kansas 
City area is adequate; that additional inroads inio the plaintiff’s 
evening listening audience and sources of prograjm material and 
talent will adversely affect its public service. 

22. The defendants on August 14, 1934, denied 
forth in paragraph 19. 


the petition set 


C. Threatened action of the defendants 

23. The defendants and each of them threaten to Jeon duct a public 
hearing August 27, 1934, at the office of the Federal| Communications 
Commission in Washington upon the application j of WHB above 
described without the participation of the plaintiff as a party; they 
threaten at such hearing to deny to the plaintiff any oppor- 
11 tunity to attend or to cross examine witnesses or to adduce 


8 


EUGENE O. SYKES ET AL. VS. JENNY WREN CO. 


testimony. They threaten to deny to the plaintiff any hearing with 
regard to the subject matter and threaten to act on the application 
of WHB without any notice or hearing to the plaintiff. 

D. The plaintiff would be irreparably injured by the threatened 

action of the defendants 

24. In the event that, pursuant to the hearing scheduled for August 
27, 1934. the defendants grant the application of WHB, the plaintiff 
is permitted by the terms of section 402 of the Communications Act 
of 1934. to sue out an appeal to the United States Court of Appeals 
of the District of Columbia, but that court is by such section bound 
by findings of fact made by the Commission (if supported by sub¬ 
stantial evidence, unless arbitrary or capricious), and the making of 
a record upon the application of WHB without any opportunity for 
the participation of the plaintiff as a party, together with the mak¬ 
ing of factual findings upon such record, will effectively deprive 
plaintiff of the merit of its appeal. 

25. The holding of the proposed hearing August 27, 1934, without 
the participation of the plaintiff as a party will cause the plaintiff 
irreparable damage and injury as more particularly appears from 
paragraphs 11 to 23 above. 

Part III. The illegalitv of the threatened action of the defendants 

26. The threatened action of the defendants in holding a public 
hearing upon the application of WHB to operate evening hours in 
the Kansas City area and in rendering a decision upon the basis of 
such hearing without the participation of the plaintiff and without 
affording the plaintiff notice and hearing are invalid and void in 

that— 

12 (a) The action is contrary to article V of the amendments 

to the Constitution of the United States of America in that it 
would deprive the plaintiff of its property without due process of 
law. 

(b) The action is beyond the power of the defendants in that the 
Communications Act of 1934 does not confer upon them the power 
to make orders or hold hearings preliminary thereto concerning the 
extension of a radio service to a community without notice and hear¬ 
ing accorded to parties already rendering service to the community 
under licence; if the act did so provide, it would to that extent 
violate article V of the amendments to the Constitution. 

(c) The action is beyond the powers of the defendants in that the 
Communications Act of 1934 does not confer upon them the power to 
adversely affect the service, revenue, and service resources of a 
licensed broadcasting station or to take preliminary steps looking 
toward such effect or to hold public hearings upon these matters 
'without according notice and hearing to the licensee thus sought to be 
affected; if the act did so provide, it would to that extent violate 
article V of the amendments to the Constitution. 

27. The plaintiff is without any plain, speedy, or adequate remedy 
at law, and is wholly without remedy save as herein prayed. 
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Part IV. Praver 


Wherefore the plaintiff prays: 

(1) That writs of subpoena issue, directed to the ilefendants, com¬ 
manding them to appear and answer (answer ujider oath being 
waived) the allegations herein and to obey such orders as the court 
may enter. 

(2) That defendants and each of them be perpetually enjoined: 
From granting any application authorising any addi- 

13 tional operating hours to radio broadcasting jstation WHB or 
any other such station rendering service in !the Kansas City 
area, or in the area regularly served by plaintiff's radio station 
WREN, or any part thereof, and from authorizing lany other new or 
additional radio broadcasting service to such area oij any part thereof 
without prior notice and hearing to the plaintiff a|nd from holding 
any hearing or proceeding upon any such application by which any 
testimony is taken or facts elicited without an opportunity for the 
plaintiff to participate, cross-examine witnesses, ancjl adduce evidence 
after ample opportunity and time for preparation.! 

(3) That, pending determination of this suit, th^ court will grant 
and issue its preliminary injunction forbidding all actions on the 
part of the defendants as to which a final injunction is herein 
prayed. 

(4) That the plaintiff may have such other relief as may be 
required for the equitable disposition of this suit. 

Paul ]^I. Segal, 

George | S. Smith, 
Attorneys for the Plaintiff. 

Washington, District of Columbia, ss: j 

Paul M. Segal says on oath that he is attorney! for the plaintiff, 
a corporation of Kansas, of which no officer or | employee is now 
present in the District of Columbia; he has read £he foregoing bill 
of complaint and he verily believes the facts stated [therein to be true. 

Paul M. Segal. 


Subscribed and sworn to before me 
14 day of August 1934. 

[seal] Richard 


this seventeenth 

A. Mahar, 
Notary Public. 


My commission will expire February 1st, 1938. J 

I 

Motion for preliminary injunction 
Filed August IT, 1934 

* * * * * * * 

I 

The plaintiff moves for a preliminary injunction in accordance 
with the prayer for relief contained in the verified bill of complaint 
filed herein August 17, 1934. 

Paul jM. Segal, 

Georg£ S. Smith, 
Attorneys f&r the Plaintiff. 
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Notice of motion 

To the defendants above named and to Paul D. P. Spearman , Esq.. 
General Counsel of the Federal C onununications C om mission: 

Please note that upon the verified bill of complaint, filed with 
the clerk of this court this day. we are filing the foregoing motion 
August 17, 1934. 

Paul M. Segal, 

George S. Smith, 

1 Attorneys for the Plaintiff. 

Marshal's return 


Served a copy of the within motion on Eugene O. Sykes, Aug. 17, 
1934; Hampson Gary, Aug. 20, 1934; Paul A. Walker. Aug. 20, 1934; 
each personally. John B. Colpoys, U. S. Marshal in and for the 
Dist. of Columbia. By H. C. Alien, Deputy U. S. Marshal. B. 

Served a copy 'of the within motion on Thad H. Brown, Sept. 4, 
1934, personally. John B. Colpoys, U. S. Marshal in and for the 
Dist. of Columbia. By H. C. Allen, Deputy U. S. Marshal. B. 

Served a copy of the within motion on Irvin Stewart, Aug. 17, 
1934; Norman S Case, Aug. 17, 1934; George H. Payne, Aug. 20, 
1934; each personally. John B. Colpoys, U. S. Marshal in and for 
the Dist. of Columbia. By H. C. Allen, Deputy U. S. Marshal. B. 


15 Motion to dismiss bill of complaint for Injunction 


Filed September 6, 1934 

* * * * * * * 

Now comes Eugene O. Sykes, Hampson Gary, Thad H. Brown, 
Paul A. Walker; Irvin Stewart, Norman S. Case, and George H. 
Payne, as the Federal Communications Commission, defendants in 
the above-entitled cause, and move to dismiss the bill of complaint 
for injunction on file herein, upon the following grounds and reasons: 

1. That said bill of complaint for injunction does not state facts 
sufficient in equity to constitute a cause of action in that it appears 
from the face of said bill of complaint for injunction that the plain¬ 
tiff has no sufficient interest to entitle it to the relief prayed for. 

2. That if said plaintiff has such an interest as would entitle it to 
the relief prayed for, the same should not be granted because plain¬ 
tiff does not show that it is or will be irreparably injured, and 

3. If plaintiff has such an interest as will entitle it to the relief 
prayed for, then if and when the Commission decides the matter 
complained of adversely to plaintiff’s interest, it has a plain, speedy, 
and adequate remedy at law under section 402 (b) of the Communi¬ 
cations Act of 1934, which provides for an appeal from decisions of 
the Commission to the United States Court of Appeals for the Dis¬ 
trict of Columbia; 

4. For other reasons apparent of record herein, and which will be 
argued at the hearing. 

Federal Communications Commission. 

By Paul D. P. Spearman, 

General Counsel. 

Fanney Neyman, 

Assistant Counsel. 
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16 Order denying motion to dismiss , dec. 


Filed October 12, 1934 

******* 

Upon reading and considering the plaintiff’s bill oif complaint for 
preliminary and permanent injunction and the defendants’ motion 
to dismiss the same, and the opposition to motion to dismiss filed 
by plaintiff and argument of counsel for the respective parties made 
to the court on October 1, 1934, with respect thereto, now, there¬ 
fore, it is ordered that defendants’ motion to dismiss be denied and 
that no preliminary injunction issue. 

Peyton Gordon, Justice. 

Dated October 12 th , 1934. 

Approved as to form: 

George S. Smith, 

Attorney for Plaintiff. 

Paul D. P. Spearman, 

Attorney for Defendants. | 


Order of Court of Appeals allowing special appeal 


Filed December 17, 1934 

* * * * * * * 

On consideration of the petition for the allowance of a special 
appeal filed in the above-entitled cause on October 18, 1934, from 
the order of the Supreme Court of the District of Columbia entered 
therein on October 12, 1934, by Justice Peyton Gordon, it is ordered 
by the court that a special appeal from said order fce and it hereby 
is allowed as prayed. 

Per Mr. Chief Justice Martin. 

December 14, 1934. 

A true copy. 

Test: 

[seal] Henry W. Hodges, 

Cleric. United States Court of Appeals 

for the District of Columbia. 
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Assignment of errors 

Filed December 17. 1934 


* 


* 


* * 

Now come the defendants in the above-entitled cause and file 
the following assignment of errors upon which tjhey will rely in 
prosecuting their appeal in the above-entitled causje from the order 
made bv this honorable court on October 12, 1934. 

The court erred: 

1. In failing to dismiss the bill of complaint. 

2. In failing to grant defendants’ motion to disnjiss. 

3. In failing to find that plaintiff’s bill of complaint for injunc¬ 
tion is fatally defective in that it fails to show any interest suffi¬ 
cient to entitle it to the relief prayed for or any relief. 

4. In failing to find that plaintiff's bill does not show that it is or 
will be irreparably injured. 
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5. In failing to find that plaintiff has an adequate remedy at law. 

6. In other'respects apparent of record. 

Paul D. P. Spearman, 

General Counsel , Federal Communications Commission. 
Acknowledgment of service 

Service of the within and foregoing assignment of errors acknowl¬ 
edged and a copy thereof received this 18 day of October 1934. 

Paul M. Segal, 

' Counsel for Plaintiff-Appellee. 


18 Designation- of record 

Filed December 17, 1934 

* sis * * * * * 

Now come Eugene O. Sykes, Hampson Gary, Thad H. Brown, 
Paul A. Walker, Irvin Stewart, Norman S. Case, and George H. 
Payne as the Federal Communications Commission, appellants in 
the above-entitled cause and designate the parts of the record which 
they desire to have included in the transcript, certain parts being 
considered sufficient for the determination of the questions raised on 
appeal, namely, 

1. Appellee's bill of complaint. 

2. Appellee’s motion for preliminary injunction. 

3. Appellant’s motion to dismiss defendants’ bill of complaint for 
injunction. 

4. Order of Mr. Justice Gordon denying defendants’ motion to 

* ZD 

dismiss. 

5. Order of the United States Court of Appeals for the District 
of Columbia granting defendants’ application for special appeal. 

6. Appellant’s assignment of errors. 

7. This designation. 

Paul D. P. Spearman, 

Counsel for Defendants-Appellants. 

Acknowledgment of service 

Service of the within and foregoing designation of record acknowl¬ 
edged and a copy thereof received this 18 day of October 1934. 

Paul M. Segal, 
Counsel for Plaintiff -Appellee. 

19 Supreme Court of the District of Columbia 

United States of America, 

District of Colombia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 18, both inclusive, to be a true and correct transcript 
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of the record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in causi no. 57583 in 
equity, wherein Jenny Wren Company, a corporation is plaintiff 
and Eugene 0. Sykes et al., as the Federal Communications Com¬ 
mission are defendants, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my iiame and affix 
the seal of said court, at the city of Washington, in said District, 
this 24th day of December 1934. 

[seal] Frank E. Cunningham, Clerk. 

i 

(Endorsement on cover:) District of Columbia $upreme Court. 
No. 6385. Eugene O. Sykes, Hampson Gary, Thad I[L Brown, Paul 
A. Walker, Irvin Stewart, Norman S. Case, and George H. Payne, 
as the Federal Communications Commission, Appellants, vs. Jenny 
Wren Company, a corporation. United States Cotirt of Appeals 
for the District of Columbia. Filed Dec. 26, 19^4. Henry W. 
Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1934 
No. 6385 

Eitgexe O. Sykes, Hampsox Gary, TAad H. 
Brown, Paul A. Walker, Irvin Stewart, ^Forman 
S. Case, and George H. Payne, as the Federal 
Communications Commission, appellants' 

v. i 

Jexxy Wrex Compaxy, a Corporatiox, appellee 

7 7 t 

• ' ; 

_ 

i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF OF THE APPELLANTS 


I 

STATEMENT OE THE CASE 

A. Jurisdictional facts 

This is an appeal taken specially (R. 11) from 
the Supreme Court of the District of Cplumbia 
(Mr. Justice Gordon presiding) pursuant to the 
provisions of Title 18, chapter 2, section 2(j>, of the 
1929 Code of Laws for the District of Coluinbia. 

i 

It arises out of the action of the low^r court 

taken on October 12, 1934, at which time the lower 

7 

(i) 


2 


court refused to dismiss the Bill of Complaint for 
Injunction filed by appellee, the Jenny Wren Com¬ 
pany, a corporation, it having denied the applica¬ 
tion of said Company for preliminary injunction. 
The appellants are before this Court by reason of 
having petitioned for and having been (on Decem¬ 
ber 17, 1934) allowed a special appeal pursuant to 
the statute and the provisions of Rule 10 of the 
Revised Rules of the United States Court of 
Appeals for the District of Columbia (R. 11). 

B. The proceedings of the lower court 

The questions presented in this proceeding arise 
upon the issues presented by: appellee’s Bill of 
Complaint for Injunction filed August 17,1934 (R. 
1), appellents’ Motion to Dismiss Bill of Complaint 
for Injunction filed September 6,1934 (R. 10), and 
Plaintiff’s Opposition To Defendants’ Motion to 
Dismiss filed September 12, 1934. 

C. Material facts disclosed by the record 

Appellee is a corporation organized under the 
laws of the State of Kansas with its principal place 
of business at Lawrence, in that State. Among 
other things, it is and has been since 1927 engaged 
in the Operation of a commercial radio broadcast¬ 
ing station known by the call signal WREN, under 
license from appellants, 1 on the frequency 1,220 

1 The Federal Communications Commission is the legal 
successor to the Federal Radio Commission under an Act 
of Congress approved June 19, 1934, known as the “ Com¬ 
munications Act of 1934.” (48 Stat.) 
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i 

V 


v , kcs., with 1,000 watts power, sharing tiipe with 

„ KFKU at Lawrence, Kansas (R. 2). j 

The WHB Broadcasting Company, Inb., is a 

r 

Missouri corporation with its principal place of 
business at Lawrence, Kansas. It owns and oper¬ 
ates Station WHB at that city under licence from 
1 appellants on the frequency 860 kcs, with 50p watts 

. power, daytime only (R. 3). 

% On or about April 13, 1934, WHB Broadbasting 

« Company, Inc., filed with the Federal Radio Com¬ 

mission its application for special experimental 
authorization requesting hours of operatioij “ local 
sunset to midnight, except time when WTAW is 
operating”, on the frequency 1,120 kcs., with 500 
watts power, and specifying the use of certain di¬ 
rectional antenna (R. 4) in addition to its fight to 
L operate during all daytime hours. 

I 

> The Commission was unable to determiiie from 

t an examination of this application that the grant- 

^ ing thereof would serve public interest, conven¬ 

ience, and necessity, and, therefore, pursuant to 
section 11 of the Radio Act of 1927 (44 Statl 1167), 
on May 25, 1934, designated said application for 
* public hearing on August 27,1934 (R. 4). j 

^ On August 4, 1934, the plaintiff filed with the 

r defendants a petition to intervene in the hearing 

r on the application of WHB Broadcasting Com- 

„ pany, Inc., for special experimental authorization. 

On August 14, 1934, the Commission denied appel- 
lee’s petition to intervene on the ground that ap¬ 
pellee had no substantial interest in the subject 

k 

• i 

! 

+ ! 
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matter of the hearing, as contemplated by section: 
402 (b) (2) of the Communications Act of 1934, 
48 Stat., and its Rule 59 promulgated pursuant 
thereto, whereupon appellee filed its Bill of Com¬ 
plaint. for Injunction in the Supreme Court of the 
District of Columbia. 

D. The order complained of 

The Order complained of is as follows: 

Upon reading and considering the plain¬ 
tiffs Bill of Complaint for preliminary and 
permanent injunction and the defendants 7 
Motion to Dismiss the same, and the Opposi¬ 
tion to Motion to Dismiss filed by plaintiff 
and argument of counsel for the respective 
parties made to this Court on October 1, 
1934, with respect thereto, Now Therefore,, 
it is Ordered that Defendants’ Motion to 
Dismiss be denied and that no preliminary 
injunction issue (R. 11). 

II 

ASSIGNMENT OF ERRORS 

The following errors were assigned and are now 
relied upon: 

1. In failing to dismiss the Bill of Com¬ 
plaint. 

2. In failing to grant defendants’ Motion 
to Dismiss. 

3. In failing to find that plaintiff’s Bill of 
Complaint for Injunction is fatally defec¬ 
tive in that it fails to show any interest suffi¬ 
cient to entitle it to the relief prayed for or 
any relief. 


4. In failing to find that plaintiff’s Bill 
does not show that it is or will be irreparably 
injured. 

5. In failing to find that plaintiff: has an 
adequate remedy at law. 

6. In other respects apparent of record 

(R. 11,12). j 

III | 

ARGUMENT 

No question of interference between appellee’s 
Station WREN and the WHB Broadcasting Com¬ 
pany’s station (WHB) is involved in this appeal, 
nor has appefiee any application before t}he Com¬ 
mission, the Court below, or this Court wpich is in 
any way a part of this proceeding. 

! 

A. Appellee has no legal interest in the application of 
WHB Broadcasting Company, Inc., for special ex¬ 
perimental authorization and is not entitled to be 
heard in any hearing thereon 

The sole question raised by this appeal is one of 
law, viz: whether, upon the application oj: Station 
A in the City of X for authority to operate its fa¬ 
cilities in a certain manner (without interference 
to B), experimentally, Station B, in the spme City, 
has such an interest in the application of Station A 
as will entitle Station B to be heard in anp hearing 
thereon. It is the Commission’s contention that 
Station B has no legal interest in the application 
of Station A based upon the foregoing fatts which 
would entitle it to be heard. On the otier hand, 
appellee insists that it has an “economic” interest 


in the addition of anv service to the area which it 
is licensed to serve. The basis for appellee’s con¬ 
tention seems to be that it claims a legal right to be 
heard upon any application which, if granted, may 
add to existing competition. 

Section 301 of the Communications Act of 1934 
(48 Stat.) which is substantially the same as sec¬ 
tion 1 of the Radio Act of 1927 (44 Stat. 1162), 
states the purpose of the Act to be: 

To maintain the control of the United 
States over all the channels of interstate and 
foreign radio transmission; and to provide 
for the use of such channels, but not the 
ownership thereof, by persons for limited 
periods of time under licenses granted by 
Federal authority, and no such license shall 
be construed to grant any right beyond the 
terms, conditions, and periods of the 
licenses. 

Although not characterizing its claim as such, 
appellee asserts what is in effect a property right 
in its audience and advertising clientele. To hold 
that appellee has a right to intervene in a pro¬ 
ceeding upon the application of another station 
where no possibility of interference with its station 
exists, solely to prevent such other station from 
competing with it, would be tantamount to holding 
that it had a property right in the use of its fre¬ 
quency with respect to its audience and advertis¬ 
ing clientele. This has been expressly denied in 
United States v. American Bond Mortgage Com¬ 
pany , 31 F. (2d) 448 (X. D. Ill. E. D. 1929), af- 


firmed, 52 F. (2d) 318 (C. C. A. 7th, 1931) (cer¬ 
tiorari denied), wheer the court said, page 456: 

I 

Any kind of regulation in a limijted field 
necessarily includes the possibility that 
some may be excluded from the field. Un- 
regulated broadcasting would create a na- 

o o 

tional nuisance, and the power of Congress 
extends to the adoption of all measures rea¬ 
sonably necessary for its prevention. The 
rights of the individual broadcaster must 
give way to the paramount interest of the 
millions of the receiving public, |who are 
entitled to have the waves sent out tfy broad¬ 
casting stations classified and arranged in 
such a way that the benefits resulting from 
this great scientific discovery may hot be im¬ 
paired or destroyed. * * * In the very 
nature of things, there can be no right to 
the use of any particular frequency!or wave¬ 
length, or of the ether as against the legiti¬ 
mate exercise of the regulatory po\\(er of the 
United States. (Italics supplied.) 

Technical Radio Laboratory v. Federal Rdflio Com¬ 
mission, 59 App. D. C. 125, 36 F. (2d) 111, where 
the court said, page 128 (app. D. C.) 

Moreover, under the Radio Act of 1927, 2 

the only property right which was acquired 

by appellant in the use of the ether as a 

medium of communication was such as was 

granted to it by the terms of its license, and 

was subject to the conditions (Contained 
— 

i 

2 The provisions of the Communications Act of 1934 with 
respect to property rights are identical with tljose of the 
Radio Act of 1927. j 

110570—35-2 
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therein relative to power, frequency, the 
time for which the license was granted, and 
also the provisions governing the renewal 
thereof. It mav be added that the author- 
ity of Congress to regulate radio communi¬ 
cation as a species of interstate commerce 
necessarily implies the right of reasonable 
regulation to control in the public interest 
the number, location, and activities of the 


broadcasting stations 


of the countrv as an 

•/ 


integral svstem, and such control must nec- 
essarily at times involve the right of reason¬ 
able restriction and pro tanto prohibition. 
Davis, Law of Radio Communication, 71. 
(Italics supplied.) 


Federal Radio Commission v. Nelson Bros. Bondl 


& Mortgage Company, 289 U. S. 266, 77 L. Ed. 
1166 (1932). 

There are approximately 595 radio broadcasting 
stations throughout the United States licensed by 
the Commission. Practicallv every localitv one 
might mention will have one or more broadcasting 
station. Appellee points out that in addition to 
its station the following operate in or about the 
locality of its station: KMBC, WDAF, WLBF, 
and KWKC (R. 3). If appellee’s contention 
should prevail, then every time any service is 
added to anv community for whatever reason, 
every other station in the locality would thereby be 
entitled to be heard. 

While this is not an insuperable burden in the 
case at bar, such a rule, if laid down, would have 


I 

to be applicable to all localities, including those 
thickly populated centers where a dozen or possibly 
more stations would become entitled to be heard 
every time any application is filed for new jor addi¬ 
tional facilities. Clearly no such absurd rqsult was 
ever intended either by the Communications Act of 
1934 or its predecessor, the Radio Act of 1927. 
The mandate laid down by these statutes, jwhich it 
is the Commission’s duty to follow, is that Of “pub¬ 
lic interest, convenience, and necessity.’j Radio 
broadcasting stations are not public utilities, and 
the Commission is under no duty, statutory or 
common law, to consider competition for advertis¬ 
ing as an element of £( public interest, convenience, 
and necessity.” 

In the case of Sta-ShineProducts Company, Inc., 
y. Station WGBB, Freeport, New York, 1881. C. C. 
271, decided by the Interstate Commerce (Commis¬ 
sion October 4,1932, a complaint had beeij. brought 
against a station alleging that defendant’s broad¬ 
casting rates, charges, rules, regulations, And prac¬ 
tices were unreasonable and unjustly discrimina¬ 
tory. The Interstate Commerce Commission was 
asked to prescribe reasonable rates, etc., and to 
award reparation. That body held that pnder the 
Radio Act of 1927 it had no jurisdiction over the 
rates of a broadcasting station for the rejason that 
a broadcasting station was not a public utility. 

The Communications Act of 1934 expressly ex¬ 
cepts radio broadcasting stations from its provi- 
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sions with respect to the regulation of rates and 
charges of “ public utilities.” (See Section 2 (b), 
Communications Act of 1934, 48 Stat.) It is clear 
from this section and from Title III of the Com¬ 
munications Act of 1934 that broadcasting stations 
are not public utilities . 

Section 309 (a) 3 of the Communications Act of 
1934 provides: 

If upon examination of any application 
for a station license the Commission shall 
determine that public interest, convenience, 
or necessity would be served bv the granting 
thereof, it shall authorize the issuance, re¬ 
newal, or modification thereof in accordance 
with said finding. In the event the Commis¬ 
sion upon examination of any such appli¬ 
cation does not reach such decision with re¬ 
spect thereto, it shall notify the applicant 
thereof, shall fix and give notice of a time 
and place for hearing thereon and shall af¬ 
ford such applicant an opportunity to be 
heard under such rules and regulations as it 
may prescribe. (Italics supplied.) 

It is apparent from the foregoing section of the 
Communications Act of 1934 that the Commission 
is empowered to grant any application for the issu¬ 
ance, renewal, or modification of a station license 
without notice or hearing to the applicant or any¬ 
one else if in its judgment and discretion public in- 
erest, convenience, and necessity will be served. 

3 This is 'identical with section 11 of the Radio Act of 1927, 
(44 Stat. 1167). 
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I 

I 

i 
I 

I 

The Act provides that if from an examination of 
an application the Commission is not satisfied that 
public interest, convenience, and necessity will be 
served “it shall notify the applicant thereof, shall 
fix and give notice of the time and place off hearing 
thereon and shall afford such applicant in oppor¬ 
tunity to be heard. ’ ’ (Italics supplied.) |The mere 
fact that the Commission is not satisfied that an ap¬ 
plication should be granted without hedring does 
not impose upon any other licensee an affirmative 
right to be heard in the hearing ordered upon any 
such application. 

Appellee suggests that if, then, this be the law 
it is in conflict with the 5tli Amendment of the 
Constitution of the United States. Thej Supreme 
Court, in passing upon an analogous question 
raised by the Radio Act of 1927, as amended, the 
sections in question of which were substantially 

i 

the same as those now in the Communicjations Act 
of 1934 in Federal Radio Commission v. Nelson 

i 

Bros. Bond and Mortgage Company, 289 U. S. 266 
(1932), at page 282, said: ! 

This Court has had frequent Occasion to 
observe that the power of Congress in the 
regulation of interstate commerce is not fet¬ 
tered by the necessity of maintaining exist¬ 
ing arrangements which would conflict with 
the execution of its policy, as such a restric¬ 
tion would place the regulation ip the hands 
of private individuals and withdraw from 
the control of Congress so much jof the field 
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as they might choose by prophetic discern¬ 
ment to bring within the range of its enter¬ 
prises. Union Bridge Company v. U. S., 
206 U. S. 364, 400, 401; 51 L. ed. 523, 539; 
27 S. Ct. 367; Philadelphia Company v. 
Stinison , 223 U. S. 605, 634, 638; 56 L. ed. 
570,'582, 584; 32 S. Ct. 340; Philadelphia, 
Baltimore and Washington Railroad Com¬ 
pany y. Shubert, 224 U. S. 60, 613, 614; 56 
L. ed. 911, 916, 917; 32 S. Ct. 589; 1 
N. C. C. A. 892; Greenleaf-Lumber Com¬ 
pany v. Garrison, 237 U. S. 251, 260; 59 
L. ed. 939, 944; 35 S. Ct. 565; Continental In¬ 
surance Company v. U. S., 259 U. S. 156, 
171; 66 L. ed. 871, 884; 42 S. Ct. 540; Sproles 
v. Binford, 286 U. S. 374, 390, 391; 76 L. ed. 
1167,1180; 52 S. Ct. 581; Stephenson v. Bin- 
ford, 287 U. S. 251, 276, ante 288, 301; 53 
S. Ct. 181; 87 A. L. R. —; City of New 
York v. Federal Radio Commission (D. C.), 
36 F. (2d) 115, 281; U. S. 729; 74 L. ed. 
1146; 50 S. Ct. 246; American Bond and 
Mortgage Company v. U. S. (C. C. A. 7th) 
52 F. (2d) 318; 285 U. S. 538; 76 L. ed. 931; 
52 S. Ct. 311; Trinity Methodist Church 
South v. Federal Radio Commission, 61 
App. D. C. 311; 62 F. (2d) 850; 288 U. S. 
599, ante 975; 53 S. Ct. 317. 

In the case of WGN, Inc., Appellant, v. Federal 
Radio Commission, — App. D. C. —; 68 F. (2d) 
432, a Chicago station sharing time with a station 
at Lincoln, Nebraska, made application for modi¬ 
fication of license to operate experimentally with 
increased hours of operation. The Commission 
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i 

designated the application for hearing but! gave no 

^ 1 

notice to Station WGN for the reason thAt no in¬ 
terference to it could result thereby. Thereafter, 
the Commission granted the application of Station 
WBBM of Chicago, and Station WGN Appealed. 
WGN claimed that the granting of the application 
subjected it to economic injury through the allo¬ 
cation of additional facilities to the City ofj Chicago, 
and this complaint rested upon the theory that the 
modification would increase the competition among 
the broadcasting stations in Chicago and thereby 
inflict a pecuniary loss upon each of tliO stations 
already established in Chicago, including its sta¬ 
tion WGN. ^ I 

Concerning this, however, the court said (68 F. 
(2d) at page 433) : j 

The complaint * * * is so vAgue, prob¬ 
lematical, and conjectural as not to furnish 
a present substantial objection t<f the Com¬ 
mission’s decision. j 

The “complaint” referred to obviously does not 

i 

mean the pleadings but rather has reference to the 
alleged “right” as being “vague, problematical, 

i 

and conjectural as not to furnish a present substan¬ 
tial objection to the Commission’s decision.” In 

i 

laying down the rule in the WGN case!, supra, the 
court cited with approval Edward Hines Yellotv 
Pine Trustees v. U. S., 263 U. S. 143 (l!p23). That 
case was a decision setting forth what is essential to 
constitute a right or claim and had io reference 
to the language necessary to state it. r jrhe suit was 
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brought against the United States by an Illinois 
lumber company to set aside as void an order of 
the Interstate Commerce Commission against car¬ 
riers. The claim of the interest of the Illinois 
company was that it was constructing a local rail¬ 
road which would be affected by the order. The 
United States moved to dismiss the bill on the 
ground that the plaintiffs had not shown such an 
interest in the subject matter as would entitle them 
to sue. The lower court sustained the motion and 
entered a final order dismissing the bill. The Su¬ 
preme Court of the United States affirmed the 
lower court saying, at page 148: 

As the plaintiffs do not show any interest 
which would entitle them to sue, we have no 
occasion to consider either the power of car¬ 
riers to impose the penalty charge, or the 
power of the Commission to order its cancel¬ 
lation. (Italics supplied.) 

The case at bar presents the exact question as 
that presented by the Edward Hines Yellow Pine 
Trustees case, supra, and the WGN ease, supra. 

WGN also complained that the Commission 
failed to serve it with written notice of the appli¬ 
cation of WBBM prior to the hearing. As to this, 
the court said (68 F. (2d) at page 434) : 

In our opinion, under the circumstances, 
th& appellant was not entitled to written no¬ 
tice for the reason that it was not then a 
party “aggrieved or whose interests are ad¬ 
versely affected” by the proposed modifica¬ 
tion of appellee’s license for experimental 
purpose. (Italics supplied.) 


The identical question is presented by tlii|s record. 
The application of WHB was for special experi¬ 
mental authorization, and it is not true, hs stated 
by appellee in its Bill of Complaint before the 
lower court (R. 4), that the application bearing the 
title “ An Application for Radio Broadcasting Sta¬ 
tion Special Experimental Authorization’] is an ap¬ 
plication for regular authority to operat^ evening 
hours permanently and regularly. Nor is it true 
that by “ long-established administrative dsage and 
custom originating December 18,1931, thS Federal 
Radio Commission has regarded all special experi¬ 
mental authorizations involving the use ! of direc- 
tive antennas as in fact regular licenses”, as 
alleged by appellee. 

! 

B. Appellee’s bill makes no showing of irreparable injury 

It is fundamental that to entitle a plaintiff for 
relief upon a Bill of Complaint for Injunction a 
showing of irreparable injury must be made . The 
Jenny Wren Corporation (Station WREN), ap¬ 
pellee herein, plaintiff below, made no such show¬ 
ing. The conclusion that it would be irreparably 
injured by the threatened action of the defendants 
(R. 8) is wholly unsupported by any facts. The 
Federal Communications Commission has not yet 
acted upon the application referred to, land there 
is no basis in law for enjoining the action of any 
administrative body upon the mere apprehension 
that it will not do its duty or follow the law. 
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Waite v. Macey, 246 U. S. 606 (1918). There is 
nothing in the Bill of Complaint for Injunction to 
show what the action of the Commission will be, 
none having been taken upon the application in 
question, and if appellee has an interest such as is 
contended for here, his appeal will lie from any 
order which the Commission may thereafter make 
which adversely affects or aggrieves such interest. 

In Edtvard Hines Yelloiv Pines, Trustees, v. 
TJ. S 263 U. S. 143, the court said, page 148: 

But plaintiffs could not maintain this suit 
merely by showing (if true) that the Com¬ 
mission was without power to order the pen¬ 
alty charges cancelled. They must show also 
that the order alleged to be void subjects 
them to legal injury, actual or threatened. 
This they have wholly failed to do. 

***** 

The further claims of plaintiffs are, if pos¬ 
sible, even more unsubstantial. They fear 
that, by reason of the order, they may in the 
future, suffer in times of car shortage 
through the greater use of cars for storage. 
They fear that the equipment to be used in 
connection with the railroad which they ex¬ 
pect to operate may be diverted, at some time 
in the future, from transportation uses. If 
their fears are realized, it will be open to 
them to apply to the Commission for relief. 
(Italics supplied.) 
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i 

Accordingly, the Bill for injunction in the above 
case was dismissed. ! 

i 

i 

i 

C. Appellee has an adequate remedy at law 

If appellee-plaintiff has such an interest as will 
entitle it to the relief prayed for, then we submit it 
has a plain, speedy, and adequate remedy at law 
under section 402 (b) of the Communications Act 
of 1934, approved June 19,1934 (48 Statj). 

Section 402 (b) of the Communicatidns Act of 
1934 provides: j 

An appeal may be taken, in the manner 
hereinafter provided, from decisions of the 
Commission to the Court of Appeals of the 
District of Columbia in any of the following 
cases: 

(1) By any applicant for a construction 
permit for a radio station, or fdr a radio 
station license, or for renewal of ^n existing 
radio station license, or for modification of 
an existing radio station license, whose 
application is refused by the Commission. 

(2) By any other person aggrieved or 
whose interests are adversely Effected by 
any decision of the Commission granting or 
refusing any such application, j 

I 

We have already pointed out that the Commis¬ 
sion has a right, under section 309 (a) df the Com¬ 
munications Act of 1934, to grant any application 
without a hearing if, in its opinion, such grant will 
serve public interest, convenience, and necessity. 
No action has been taken, however, pursuant to< 
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this seetioh but instead it has designated that ap¬ 
plication for public hearing. Appellee will have 
the same right to appeal it would have had had 
the Commission granted the same without a hear¬ 
ing under the foregoing section, if it is a “person 
aggrieved or whose interests have been adversely 
affected” with in the meaning of section 402 (5) 
of the Communications Act of 1934. Upon its own 
statement, therefore, the appellee should be re¬ 
quired to avail itself of the remedy offered by the 
Communications Act of 1934 before asking for an 
extraordinary remedy in the form of a mandatory 
injunction. It is too well settled to require author¬ 
ity that where a remedy has been specifically pro¬ 
vided for'in a statute fixing a particular court 
whose jurisdiction is exclusive, other courts will 
not grant equitable relief by injunction. The fol¬ 
lowing cases are in point: Federal Badio Commis¬ 
sion v. General Electric Co., 280 U. S. 537, 74 L. ed. 
599 (1929) ; U. S. v. American Bond and Mortgage 
Company, 31 F. (2d) 448 (D. C. N. D. Ill. E. D. 
1929) ; White v. Federal Badio Commission, 29 F. 
(2d) 113 (D. C. N. D. Ill. E. D. 1928). 

Appellant urges that the Jenny Wren Company 
might be bound by findings of fact made by the 
Commission after a hearing in which it did not 
participate. We respectfully submit this cannot 
be so for, if appellant has a right to be heard, which 
we deny, then any findings made by the Commis¬ 
sion without notice and hearing to it would be in 


the legal sense arbitrary and capricious and r 
hence, subject to reversal at the hands of this court. 
Interstate Commerce Commission v. L. <& N. R. R. 
Co 227 U. S. 88 (1913). A similar contention was 
made by appellant in the WGN case, supra. There 
WGN complained because the Commission had 
failed to serve it with written notice of hearing and 
that it had not, in fact, had any opportunity to be 
heard. This court, in commenting on tljat conten¬ 
tion, said (68 f (2d) at page 434) : j 

Complaint is made by appellaijt that the- 
Commission failed to serve it with a written 
notice of the applications of W3BBM and 
KFAB prior to the hearing had by the ex¬ 
aminer and contends that such failure ren¬ 
ders the decision void or at least reversible 
upon this appeal. We may say;in answer 
to this that in our opinion under the cir¬ 
cumstances appellant was not entitled to a 
written notice for the reason thalj it was not 
then a party “ aggrieved or who^e interests 
are adversely affected’’ by th^ proposed 
modification of appellee’s license for experi¬ 
mental purposes. 


CONCLUSION 


For the reasons herein set forth in our Assign¬ 
ment of Errors and apparent of record, it is re¬ 
spectfully urged that the decree rendered against 
the appellants be corrected, and that the lower 
court be directed to dismiss appellee’s Bill for in¬ 
junctive relief. 

Respectfully submitted. 

Federal Communications Commission, 
By Paul D. P. Spearman, 

General Counsel. 

George B. Porter, 

Assistant General Counsel. 

FANNEX NEYMAN, 

Assistant Counsel. 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA 

I 
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Eugene 0. Sykes, Hampson Gary, Thad H. Brown, 
Paul A. Walker, Irvin Stewart, Norman S. Case, 
and George H. Payne, as the Federal Communi¬ 
cations Commission, Appellants, \ 


v. 


Jenny Wren Company, A Corporation, Appellee. 


Appeal from the Supreme Court op the 
District of Columbia. 


BRIEF OF THE APPELLEE. 


1. STATEMENT OF THE CASfe 

I 

I 

a. Proceedings in the Court Bel^w. 

I 

This is a special appeal sued out by the federal com¬ 
munications commission from an order jrendered in 
the Supreme Court of the District of Columbia by Mr. 
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mJ 

Justice Peyton Gordon, denying a motion to dismiss 
a bill of complaint. 

The same order also denied a request on the part 
of the plaintiff for the issuance of a preliminary in¬ 
junction (R. 11). 

In view of the fact that under the circumstances in¬ 
volved, the granting or denial of an injunction pen¬ 
dente life is a mere matter of discretion, no effort has 
been made by the appellee to secure a review of that 
portion of the order. Meccano , Ltd . v. John Wana- 
maker, 253 U. S. 136, 141. 

By the provisions of the Communications Act of 
1934 the Federal communications commission has suc¬ 
ceeded to the functions of the Federal radio commis¬ 
sion, which had been established under the Radio Act 
of 1927. In so far as concerns the present case, pro¬ 
visions of the two statutes with regard to broadcast¬ 
ing are identical. The matters involved in the pres¬ 
ent case involve a series of actions commenced by the 
Federal Radio Commission and followed through by 
the Federal communications commission. There has 
been a substantial continuity of personnel and policy 
sufficient to make immaterial for present considera¬ 
tion the change in the name of the regulatory author¬ 
ity. For this reason the term “Commission’’ will 
hereafter be used indiscriminately to describe either 
the Federal radio commission (when speaking of 
events prior to July 1, 1934), or the Federal communi¬ 
cations commission (when speaking of events subse¬ 
quent to that date). 

* 

b. The Bill of Complaint. 

No answer was filed below to the bill of complaint, 
and all of the facts that are alleged in it, and which are 


3 


well pleaded were admitted as true by the filing of the 
motion to dismiss (R. 10). 

The bill of complaint alleges that the plaintiff has 
been operating its broadcasting station WREN at the 
frequency 1220 kc. with power of 1,000 watts continu¬ 
ously since 1927 (R. 12). The station originates pro¬ 
grams from Lawrence, Kansas, as well as oilier points 
and acts as an outlet station for the National Broad¬ 
casting Company. It renders consistent coverage to 
an extensive audience in Kansas Citv, Missouri and 
Kansas City, Kansas, and in the metropolitan area 
surrounding them, as well as to a number of other 
communities. It is classified as a regional btation and 
the service area which it is intended to re^ch particu¬ 
larly includes the Kansas City area. The develop¬ 
ment of an extensive listening audience hjas resulted 
because of the expenditure on programs and other 
operating charges of a sum in excess of $75,000 a year, 
which has, during the period of the station’s operation, 
accumulated into an operating loss in excess of 
$100,000 (R. 2). WREN receives compensation from 
the National Broadcasting Company and flrom its ad¬ 
vertisers upon which revenue it is dependent for main¬ 
tenance of program interest in the area whijeh it serves. 

There are four other full time stations serving the 
Kansas City area, which are in severe and active com¬ 
petition with each other and with the plhintiff, with 
the result that the plaintiff is making no operating 
profit, but is only able to maintain its operation on an 
even basis. In addition there is a daytjime station, 
known as WHB, operating on the frequency 860 kc. 
with power of 500 watts. j 

Nighttime operating hours are more valuable to 
broadcasting stations than are daytime hoiurs and this 
is particularly true in the Kansas City aifea (R. 3). 
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Justice Peyton Gordon, denying a motion to dismiss 
a bill of complaint. 

The same- order also denied a request on the part 
of the plaintiff for the issuance of a preliminary in¬ 
junction (R. 11). 

In view of the fact that under the circumstances in¬ 
volved, the granting or denial of an injunction pen¬ 
dente life is a mere matter of discretion, no effort has 
been made by the appellee to secure a review of that 
portion of the order. Meccano, Ltd . v. John Wana- 
maker, 253 U. S. 136, 141. 

By the provisions of the Communications Act of 
1934 the Federal communications commission has suc¬ 
ceeded to the functions of the Federal radio commis¬ 
sion, which had been established under the Radio Act 
of 1927. In so far as concerns the present case, pro¬ 
visions of the two statutes with regard to broadcast¬ 
ing are identical. The matters involved in the pres¬ 
ent case involve a series of actions commenced by the 
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the Federal radio commission (when speaking of 
events prior to July 1, 1934), or the Federal communi¬ 
cations commission (when speaking of events subse¬ 
quent to that date). 

b. The Bill of Complaint. 

No answer was filed below to the bill of complaint, 
and all of the facts that are alleged in it, and which are 
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well pleaded were admitted as true by the filling of the 
motion to dismiss (R. 10). 

The bill of complaint alleges that the piaintiff has 
been operating its broadcasting station WREN at the 
frequency 1220 kc. with power of 1,000 watjts continu¬ 
ously since 1927 (R. 12). The station originates pro¬ 
grams from Lawrence, Kansas, as well as other points 
and acts as an outlet station for the National Broad¬ 
casting Company. It renders consistent Coverage to 
an extensive audience in Kansas City, Missouri and 
Kansas City, Kansas, and in the metropolitan area 
surrounding them, as well as to a number of other 
communities. It is classified as a regional station and 
the service area which it is intended to rehch particu¬ 
larly includes the Kansas City area. Tlie develop¬ 
ment of an extensive listening audience j^las resulted 
because of the expenditure on programs! and other 
operating charges of a sum in excess of $75,000 a year, 
which has, during the period of the station ’|s operation, 
accumulated into an operating loss in! excess of 
$100,000 (R. 2). WREN receives compensation from 
the National Broadcasting Company and from its ad¬ 
vertisers upon which revenue it is dependent for main¬ 
tenance of program interest in the area wlRch it serves. 

There are four other full time stations serving the 
Kansas City area, which are in severe and active com¬ 
petition with each other and with the plaintiff, with 
the result that the plaintiff is making no operating 
profit, but is only able to maintain its operation on an 
even basis. In addition there is a daytime station, 
known as WHB, operating on the frequency 860 kc. 
with power of 500 watts. 

Nighttime operating hours are more valuable to 
broadcasting stations than are daytime hqurs and this 
is particularly true in the Kansas City area (R. 3). 
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In April, 1934, WHB filed a request for authority 
to operate evening hours in addition to its present re¬ 
stricted schedule. This request bears the title “Ap¬ 
plication for Radio Broadcast Station Special Ex¬ 
perimental Authorization”, but the bill of complaint 
states that the application is in fact specifically to 
broadcast “additional commercial and sustaining pro¬ 
grams”. It is further alleged that the use of the par¬ 
ticular title on the application embodying the words 
“special” and “experimental” relates only to a type 
of antenna equipment and with this particular type of 
equipment the so-called “special experimental author¬ 
ization” is in fact a regular license, and this has been 
established over a long period of time by uniform 
administrative usage. 

Upon consideration of the WHB application the 
Commission was unable to determine that the granting 
thereof would serve public interest, convenience or ne¬ 
cessity, ^nd accordingly designated the same for a 
public hearing. 

Paragraph 59 of the Rules and Regulations of the 
Commission provides: 

“Any governmental department or officer, any 
person, firm, company, or corporation, or any 
State or political subdivision thereof may, at any 
time, more than 10 days prior to the date of any 
hearing, file with the Commission a petition to in¬ 
tervene i therein in support of or in opposition to 
any application designated for hearing. If the 
petition discloses a substantial interest in the sub¬ 
ject matter of the hearing the Commission will 
grant the same and permit the petitioner to be 
heard at such hearing subject to regulations here¬ 
inafter imposed.” (R. 4-5.) 
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Accordingly the plaintiff filed its petition) to inter¬ 
vene, in which it alleged that it renders hisdi quality 
and consistent service in the Kansas City arpa, and in 
order to do this depends upon the sponsorship obtained 
from a portion of its programs, and this ip competi¬ 
tion with stations in the Kansas City area (1^. 5). The 
petition to intervene also sets forth the allegation that 
the authority requested by WHB is a regular author¬ 
ity and it goes on to outline the items of pfoof which 
the petitioner is prepared to offer in support of this. 
The petition alleges that the competition of ^HB dur¬ 
ing evening hours with WHEN, with regard |to the dis¬ 
tribution of the audience of listeners, the advertising 
revenue and the available program material jand talent 
would be such as would reduce the quality pnd extent 
of the service now rendered in the public interest, con¬ 
venience and necessity to the public of Kansas City 
by the plaintiff (R. 6). ! 

The bill of complaint specifically alleges that all of 
the facts in the petition are true. 

The plaintiff then goes on to allege that if it be per¬ 
mitted to appear at the public hearing on the applica¬ 
tion of WHB, it will be able to prove by cro|ss-examin- 
ation and independent testimony the various allega¬ 
tions made by it in the petition. 

The bill of complaint then sets up that tide Commis¬ 
sion denied this petition to intervene and thzft the Com¬ 
mission threatens to conduct a hearing upon the appli¬ 
cation of WHB for the purpose of determining whether 
or not the same would serve public interest, conveni¬ 
ence and necessity, without affording the plaintiff an 
opportunity to test or controvert the testimony of 
WHB, and that the conduct of a hearing under such 
procedure and without the participation of the plain- 
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tiff would irreparably injure the plaintiff in that it 
would permit the formation of a record over which 
the plaintiff had no control and on facts by which the 
plaintiff would nevertheless be bound. 

The bill of complaint contends that the defendants 
are without authority to make orders or hold hearings 
concerning the extension of radio service to a com¬ 
munity without an opportunity for notice and hearing 
accorded to parties already rendering service to the 
community, iand that the Commission has not been 
given power to adversely affect the service, the reve¬ 
nue and the service resources of a licensed broadcast¬ 
ing station, or to hold hearings looking toward such 
effect without an opportunity to the licensee thus af¬ 
fected to bei heard (R. 8). Accordingly, the plaintiff 
requested that the Commission be enjoined from hold¬ 
ing the hearing without affording the plaintiff an op¬ 
portunity to participate (R. 9). The plaintiff also re¬ 
quested a preliminary injunction (R. 9). 

c. Motion to Dismiss. 

As to this bill of complaint the General Counsel for 
the Communications commission filed a motion to dis¬ 
miss, alleging that the bill of complaint did not state 
facts sufficient to constitute a cause of action, that the 
plaintiff would not be injured, and that if the plain¬ 
tiff had an interest in the case, which is denied, then the 
plaintiff might pursue the statutory appeal if, as a re¬ 
sult of the hearing, the application of WHB might be 
granted. 

Of course, the effect of the motion to dismiss is to 
admit all of the allegations which are properly pleaded 
in the bill of complaint. Equity Rule 28 , District of 
Columbia Supreme Court; Hill v. Wallace , 259 U. S. 
44. 
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It is necessary now to call particular attention to 
this in view of the fact that at page 15 o^ the brief 
filed by the Commission’s General Counsel there are 
definite and specific denials of some of the allegations 
contained in the bill of complaint. Of course, a brief 
is no place in which to plead, and the portions of the 
brief which undertake to deny allegations in the bill 
of complaint should be disregarded. 

Upon this bill of complaint and this motion to dis¬ 
miss the Court entered its order denying !the motion 
for preliminary injunction and also denying the mo¬ 
tion to dismiss. 

A special appeal was allowed December 14, 1934. 

i 

d. Assignment of Errors. 

The assignments of errors filed December 17, 1934, 
are general in their terms and the true contentions of 
the General Counsel for the Commission ian only be 
ascertained from the brief filed by him. ijn this brief 
it is contended: I 

1. That the appellee, the plaintiff below^ is not en¬ 
titled to any hearing because appellee’s oifly claim of 
interest is the possibility of an economic injury; this 
is in effect a claim of property right in i,ts audience 
and advertising clientele, which is expressly denied by 
the courts in that the right of an individual broad¬ 
caster must give way to the paramount interest of the 
receiving public (pp. 5-7). 

2. That if the contention of the appelle^ be correct 
then whenever a hearing is held involving an assign¬ 
ment to a city it would be necessary for th^ Communi¬ 
cations commission, in holding a hearing upon such 
application, to go to the absurd extent of notifying 
as many as a dozen or possibly more stations who 
might be serving that locality (pp. 8-9). I 


3. That broadcasting stations are not public utilities 
and hence the term “public interest, convenience and 
necessity” is not such a term as embodies the public 
utility concept that existing services are entitled to 
protection from competition (pp. 9-11). 

4. That the decision of this Court in the case of 
WGN, Inc. v. Federal Radio Commission, 62 App. 
D. C. 385, is to the effect that any complaint of “eco¬ 
nomic injury” is “vague, problematical and conjec¬ 
tural” (pp. 13-14). 

5. That in view of the fact that the appellee has no 
right to anticipate that the hearing will result in the 
granting of the WHB application, it has definitely 
shown no possibility of injury (pp. 15-17), and 

6. That inasmuch as the appellee could appeal, with¬ 
out being bound by any record made, from any de¬ 
cision granting the WHB application, then the appel¬ 
lee has an adequate remedy at law (pp. 17-19). 

In stating these points the General Counsel of the 
Commission completely misconceives the theory upon 
which the bill of complaint is grounded, and it will 
therefore be necessary to state the basic legal theories 
of the bill of complaint. 

2. THE CONTENTIONS OF APPELLEE. 

The appellee will contend: 

a. The regulation of radio broadcasting by Congress 
is not grounded upon any claim that broadcasting is a 
“public utility” but derives solely from the commerce 
clause of the Constitution. 

b. The statutory purpose of the regulation of broad¬ 
casting is to secure the greatest public service, most 
equitably distributed, from broadcasting facilities 
which, physically, are severely limited. 
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c. To accomplish the regulatory purpose, the stand¬ 
ard of public interest, convenience or necessity which 
is prescribed for the Commission requires.! the consid¬ 
eration of existing services in a given aifea and the 
protection of the public from any depletibn of those 
services which depletion would result from an exces¬ 
sive number of broadcasting stations being assigned 
to the area. | 

I 

i) The term “public interest, convenience and ne¬ 

cessity” was borrowed from public! utility reg¬ 
ulation and is specifically intended tjo bring into 
radio control an exactly similar concept which 
universally applies in the regulation of public 
utilities. j 

ii) This specifically involves consideration of the 

economic and pecuniary interests | of existing 
stations to the extent that those interests affect 
the public service. j 

iii) Contrary to the contentions of its General Coun¬ 

sel, the Commission has uniformly [followed the 
concept described and still follow^ it with the 
exception of an occasional arbitrary and iso¬ 
lated instance. j 

iv) The concept described does not imply any prop¬ 
erty rights as against the regulatory power of 
the United States. 

v) The concept described imposes no administra¬ 
tive hardship on the Commission. 

vi) The concept described is supported by the de¬ 
cisions of this Court. i 


d. Upon a request for the establishment of new 
facilities or the extension of existing facilities, licensees 
already serving the area involved are parties in in¬ 
terest. 

e. The Commission may not grant without hearing 
any application involving the establishment of a new 
or extended service in an area already being served. 

f. Of such hearing, those who render the existing 
service should have notice and they should be permitted 
to participate in it. 

g. The denial of such right may be prevented by in¬ 
junction; otherwise those rendering the existing ser¬ 
vice will be irreparably injured. 

h. In any event the present appeal is premature and 
seeks only to review a ruling of the court below which 
is entirely discretionary and concerning which no 
abuse of discretion has been shown. 

A. The regulation of radio broadcasting by Congress 
is not grounded upon any claim that broadcasting is a 
“public utility”, but derives solely from the commerce 
clause of the Constitution. 

It is implicit in the brief filed by the General Counsel 
of the Commission that inasmuch as the appellee is 
contending for a protection of its public service from 
disruptive competition it must be assumed that the ap¬ 
pellee contends that broadcasting is a public utility, 
and authorities are cited by him to deny this. 

Because of constitutional limitations on the public 
regulation of private business, it has been necessary 
in order to allow federal or state control of business, 
to find (in the absence of specific constitutional author¬ 
ity) either that the private business was dedicated to 
public use or was affected by a public interest. Wolff 
Packing Company v. Industrial Court , 267 U. S. 552; 
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Tyson & Brothers v. Bant on, 273 U. S. 4fS; Munn v. 
Illinois, 94 U. S. 113. ! 

However, where there is constitutional Control over 
any such matter, the Government may provide for the 
regulation of even private businesses regardless of the 
question whether or not those businesses are dedicated 
to public use. For example, where an indispensable 
factor of the conduct of a private transpo rtation busi¬ 
ness is the use of a state highway the state legislature 
may require the obtaining of a certificate of conveni¬ 
ence and necessity and the performance of certain 
other matters as a condition for the use of the highway, 
and that regardless of whether or not the transporta¬ 
tion conducted over the highway is upon ^ public util¬ 
ity basis. Hicklin v. Coney, 290 IT. S. 169. 

In the case of radio broadcasting the power of Con¬ 
gress derives specifically from the Interstate Com¬ 
merce clause and the question of public) interest, or 
public-utility broadcasting is not material to a deter¬ 
mination of propriety of congressional cdntrol. Com¬ 
munications Act of 1934, Sections 1, 2, j> 01 ; Federal 
Radio Commission v. Nelson Brothers Bo fid and Mort¬ 
gage Company, 289 U. S. 266; United States v . Ameri- 


(2d) 318. 
broadcasting 


can Bond and Mortgage Company, 52 F. 

The extent of the regulation of radio 
under the commerce clause depends upc^n the nature 
and character of the subject and what is appropriate 
to its regulation, and the character of fie regulation 
is affected by the purposes of the regulation. Wilson 
v. Neiv, 243 U. S. 332, 346; New England Divisions 
Case, 261 U. S. 184, 189. 

B. The statutory purpose of regulation of broad¬ 
casting is to secure the greatest public service, most 
equitably distributed, from broadcasting facilities 
which, physically, are severely limited . j 
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This court requires no demonstration of the severe 
extent to which available broadcasting facilities are 
limited by reason of mutual interference and the pau¬ 
city of frequencies. This has been a matter of judicial 
comment, both here and in other courts. 

It is also thoroughly established that in the absence 
of this physical limitation of the number of frequen¬ 
cies there would have been no occasion for federal reg¬ 
ulation. 

Section 307 (b) of the Communications Act of 1934, 
embodying 'a principle theretofore expressed in the 
Radio Act of 1927, states: 

“It is hereby declared that the people of all the 
Zones established bv this title are entitled to radio 
broadcasting service, both of transmission and 
of reception. * * *” 

Just as the Transportation Act of 1920 sought to in¬ 
sure adequate transportation service ( Texas & Pacific 
Railway Co. v. Gulf. Colorado & Santa Fe Railway . 
Company, 270 U. S. 266, 277), so the Communications 
Act of 1934 seeks to insure adequate broadcasting 
service. The situation is exactly as is pointed out in 
the brief of the General Counsel of the Communica¬ 
tions Commission (p. 7): 

“The rights of the individual broadcaster must 
give way to the paramount interest of the millions 
of the receiving public, who are entitled to have 
the waves sent out by broadcasting stations clas¬ 
sified and arranged in such a way that the benefits 
resulting from this great scientific, discovery may 
not be impaired or destroyed/ ’ 

C. To accomplish the regulatory purpose , the stand¬ 
ard of public interest , convenience or necessity which 


is prescribed for the Commission, requires the consid¬ 
eration of the existing services in a given ar$a and the 
protection of the public from any depletion j of those 
services, which depletion would result from an exces¬ 
sive number of broadcasting stations being assigned to 
the area.* 

(i) The term “public interest , convenience and neces¬ 
sity”' was borrowed from public utility regulation and 
is specifically intended, to bring into radio control an 
exactly similar concept which universally applies in the 
regulation of public utilities. j 

In order that, when Congress vests regulation in an 
administrative tribunal, there shall be no delegation of 
the legislative power, it is necessary that the! establish¬ 
ment of the control be in accordance with I a specific 
standard contained in the statute. Panamfy Refining 

Co. v. Ryan, -U. S.. 79 L. Ed. 223. ! 

Under the Radio Act of 1912 no licensing* standard 
was established. This resulted in the requirement that 
the Secretary of Commerce must grant licenses upon 
application. Hoover v. Intercity Radio C<^., 52 App. 
D. C. 339, 286 Fed. 1003. i 

The resultant breakdown and confusiop brought 
home to those in charge of the planning of new legis¬ 
lation the necessity for a licensing standard, 1 As early 
as 1925 at the Fourth National Radio Conference held 
in Washington, Committee No. 8 on Legislation recom¬ 
mended (paragraph 5 (d) of its report) that radio 
legislation should incorporate certain principles: 

i 

— 

*It is desired to make acknowledgment for much of! the research 
involving the interpretation of the standard of public! interest, con¬ 
venience and necessity to the late Donald D. Hughes, vfho during his 
lifetime was Assistant General Counsel of the Federal kadio Commis¬ 
sion. Much of the data on this subject which is found jin the present 
brief is taken from Mr. Hughes’ treatise on this subject prepared for 
and in the files of the Research Section of the Legal Division of the 
Commission. 


“That those engaged in radio broadcasting shall 
not be required to devote their property to public 
use and their properties are therefore not public 
utilities in fact or in law; provided, however, that 
a license or a permit to engage in radio communi¬ 
cation shall be issued only to those who in the opin¬ 
ion of the Secretarv of Commerce will render a 

%> 

benefit to the public ; or are necessary in the pub¬ 
lic interest; or are contributing to the development 
of the art.” 


This general standard was embodied in House Bill 
9971 of the first session of the 69th Congress. 'When 
a somewhat different plan was passed by the Senate, 
the matter ivas referred to conference and the Confer¬ 
ence committee reported out a bill which became the 
Radio Act of 1927. The conference manager in the 
Senate was Senator Dill. In discussing on the floor of 
the Senate the meaning of the term “public interest, 
convenience or necessity”, Senator Dill said: 



“The trouble today with the present law is that 
there is no basic principle upon which we can re¬ 
fuse licenses; and the court has mandamused the 
Secret,Irv of Commerce to issue a license to an 

i * 

applicant for the simple reason that Congress has 
never laid down a basic principle. In this pro¬ 
posed law, however, we have laid down a basic 
principle—namely, the principle of public interest , 
convenience and necessity—which is the general 
legal phrase used regarding all public utilities en¬ 
gaged in interstate commerce .” C. R. Vol. 68, 
Part 3, p. 3027, February 5, 1927. 


Prior to that time the words “public interest, con¬ 
venience and necessity” had been used rather gener¬ 
ally by state legislatures with regard to public utili¬ 
ties. They have received the attention of state courts 
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in most instances with respect to the regulation of bus 
lines. Thus in New York a finding of i i public con¬ 
venience and a necessity” is required, in ilassachu- 
setts “public convenience and necessity”, in Pennsyl¬ 
vania “necessary or proper for the service, accommo¬ 
dation, convenience or safety of the public”, in Illinois, 
“public convenience and necessity”, in Ohio “public 
convenience and necessity”. In the Interstate Com¬ 
merce Act a determination is required that “the pres¬ 
ent or future public convenience and necessity require 
or will require the construction or operation”, etc. 

(ii) This specifically involves consideration of the 
economic and pecuniary interests of existing stations 
to the extent that those interests affect public interest. 

An analysis of the reports of decisions of courts 
throughout the country in interpreting thb standard 
of public interest, convenience and necessity, shows 
that this standard in the minds of the various courts is 
served through the establishment of reliable jconditions 
and efficient service. This is the result sought by the 
various commissions and all facts are considered with 
reference to this concept. 

Commissions have sought to avoid duplication of 
service with its consequent economic waste.j If a car¬ 
rier is already in the field and performing adequate 
service, a competitor is not allowed to entef and thus 
embarrass the existing agency’s ability to rejnder satis- 

factorv service at a low rate. 

* 

If existing service is inadequate or unsatisfactory, 
or if the riding public show a definite preference for 
one class of service, then the application is granted, 
even if the result is to cause great financial injury to 
existing and long-established carriers wdif>se plants 
represent a considerable investment. 


16 


When two or more carriers apply for a single terri¬ 
tory where it is clear only one certificate should be 
issued, the financial ability of the owner and the ex- 
perience and reliability of the operators are considered. 

In certain states, legislatures have specified certain 
factors to be considered bv the regulatory bodv in 

•J Cl* •/ f 

making their decision. North Dakota Laws, Chap. 91, 
Sec. 8, provides as follows: 

“In determining whether or not a certificate 
should be issued, the Commission shall give rea¬ 
sonable consideration to the transportation ser¬ 
vice being furnished or that could be furnished 
by any railroad and the effect which such proposed 
transportation service may have upon other forms 
of transportation service which are essential and 
indispensable to the communities to be affected by 
such proposed transportation service or that might 
be affected thereby, and to the traffic already ex¬ 
isting upon the route proposed to be traveled and 
the effect that such proposed service may have 
upon the existing travel upon said route and the 
excess cost of maintaining such highway on ac¬ 
count of the installation of such additional service, 
if any. The Commission shall avoid as far as pos¬ 
sible consistent with the public interest, the dupli¬ 
cation of transportation service.” 

Similar, though more concise directions, requiring 
the Commissions to consider all existing transportation 
service in deliberating upon an application are found 
in the statutes of 

Kansas—Kan. Laws 1925, c. 206, Sec. 4. 

Ohio—Ohio Code (Page 1926) Sec. 614-87. 

S. Dakota—South Dakota Laws 1925, c. 224, Sec. 3. 
Wvoming—Wvoming Comp. Stat. (1920) Sec. 
5497. 
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Kentucky—Kentucky, Act of March $, 1926, Sec. 

4. * j 

Colorado—Colorado Ann. Stat. (1924)! 5033 c. (a). 
West Va.—W. Va. Ann. Code (Barries 1925) c. 

43, Sec. 82. 

The most comprehensive attempt at defining the 
standard term as applied to transportation, is made in 

i 

Wabash C. & W. Ry. Co. v. Commerce Cortymission, 141 
N. E. 212 at p. 214. | 

‘ ‘ When the statute requires a certificate of pub¬ 
lic convenience and necessity as a prerequisite to 
the construction or extension of any public utility, 
the word i necessity 9 is not used in its ilexicograph- 
ical sense of 4 indispensably requisite, f If it were, 
no certificate of public convenience and necessity 
could ever be granted. The first telephone was 
not a public necessity under such a definition, nor 
was the first, electric light. Even the construction 
of a waterworks system in a village i^ seldom nec¬ 
essary, though highly desirable. However, any 
improvement which is highly important to the pub¬ 
lic convenience and desirable for th<i public wel¬ 
fare may be regarded as necessary. If it is of 
sufficient importance to warrant tm expense of 
making it, it is a public necessity. Park and . 
Boidevard Com’rs v. Moosta, 91 Mich. 149, 51 
N. W. 903. A thing which is expedieht is a neces¬ 
sity. Warden v. Madisonville, Henderson & 
Evansville Railroad Co ., 128 Ky. 563, 108 S”. 880. 
Inconvenience may be so great as to amount to 
necessity. Laivton v. Rives, 2 McCpord (S. C.) 
445, 13 Am. Dec. 741. A strong or qrgent reason 
why a thing should be done creates a necessity for 
doing it. Todd v. Flournoy, 56 Alq. 99, 28 Am. 
Rep. 758. The word connotes different degrees 
of necessity. It sometimes means indispensable; 
at others, needful, requisite, or conducive. It is 
relative rather than absolute. No definition can 
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be given! that would fit all statutes. The meaning 
must be ascertained bv reference to the context, 
and to the objects and purposes of the statute in 
which it is found. Wisconsin Telephone Co. v. 
Railroad Com ., 162 Wis. 383, 156 N. W. 614, L. R. 
A. 1916E, 748.’ ’ 

In Abhotf- v . Public Utilities Commission (R. I.) 136 
Atl. 490, at p. 491: 

‘‘The expression 4 public convenience and neces¬ 
sity ’, has not a well-defined and precise meaning. 
‘Convenience’ is not used colloquially in the stat¬ 
ute as the appellant appears to consider. It is not 
synonymous with ‘handy’ and ‘easy of access,’ 
although the question of ease of access may well 
enter into the determination of the public’s con¬ 
venience. ‘Convenience shall be given an inter¬ 
pretation in accord with its regular meaning of 
‘suitable,’ ‘fitting,’ and ‘public convenience’ has 
reference to something fitting or suited to the pub¬ 
lic need.” 

********* 

“The word ‘necessity’ in the expression under 
consideration does not have reference to an indis¬ 
pensable necessity, but rather that the route in 
question appears to the commission to be reason¬ 
ably requisite. In passing upon public convenience 
and necessity, the commission must consider 
whether a proposed route is suited to and tends 
to promote the accommodation of the public and 
also whether it is reasonably required to meet a 
need for such accommodation. 

“In considering this question, the Public Utili¬ 
ties Commission have taken a broad view of the 
situation presented by such an application as that 
before us upon appeal. In their solution of that 
question the members of the commission have ap¬ 
plied their wide experience and intimate knowl- 
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edge of transportation problems in this state. In 
their decision entitled, In re Applications Ifor Cer¬ 
tificates to Operate Jitneys, dated June &0, 1922, 
they lay down the principle that, in the dejtermina- 
tion of whether public convenience and necessity 
require the operation of jitneys over a given route, 
what will conduce to the general public welfare is 
the objective sought. We approve that position of 
the commission. They are justified in considering 
the existing means of transportation, as tb its sub¬ 
stantial character and its probable permanence, 
also the investments of capital made by tlije owners 
of such existing means, the nature of thp service 
that is being rendered, and, if such service is ade¬ 
quate, what will he the probable effect of admitting 
competition into a field now adequately served, 
and what effect such competition will probably 
have upon the receipts of existing lines j of trans¬ 
portation, and as to whether, in the facje of fur¬ 
ther competition, the adequacy of the existing ser¬ 
vice will be continued.’’ 

********* 

“If additional service is a public necessity, re¬ 
lief from such necessity is a convenience. Con¬ 
versely, if reasonably adequate public convenience 
exist, there is no necessity for relief. |lore con¬ 
veniences or even luxuries may develop into ne¬ 
cessities. For example, waterworks^ electric 
lights, and telephone service; and it has,been said 
that ‘any improvement which is highly (important 
to the public convenience and desirable for the 
public welfare may be regarded as necessity. If 
it is of sufficient importance to warrant the ex¬ 
pense of making, it is a public necessity.!’ ” 

Red Star Transp . Co. v. Red Dot C<\ach Lines 
et al., (Ky.) 295 S. W. 419. 

In Re Shelton Street Ry. Co., 69 Conn. 626, a street 
railway applied for an extension to its line to the Su- 
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perior Court of Connecticut, as provided by statute. 
The statute provided (Sec. 8, 169, Pub. Acts 1893) 
that the court find—that public convenience and neces¬ 
sity require the construction of any street railway, 
when the contemplated railroad was to parallel another 
line. The purpose of the use of the word “necessity” 
in the statute referred to above, was to prevent the 
establishment of competing* lines when adequate ser¬ 
vice already existed. 

The court stated: 

“This phrase, ‘common convenience and neces¬ 
sity ’ has no legal meaning except when used to in¬ 
dicate a public necessity which justifies some act 
affecting the rights of person or property which 
would not be justifiable if that necessity did not 
exist. We often speak of public necessity merely 
as a conducive motive to legislative action, and so 
used it simply indicates that the legislature thought 
the action on the whole to be wise; but when the 
contemplated action depends for its validity upon 
a legislative finding of public necessity, the phrase 
has an important meaning, although necessarily a 
somewhat indeterminate one. Such legislative 
finding in many cases lies wholly in discretion, 
Public necessity, in this sense, is that urgent, im¬ 
mediate public need arising from existing condi¬ 
tions which, in the judgment of the legislature, 
justifies a disturbance of private rights that other¬ 
wise might be legally exempt from such interfer¬ 
ence. The term is, therefore, a relative one. It 
determines in each case that may arise the relation 
of the duty implied in the broad grant of legisla¬ 
tive power to promote by appropriate action the 
interests of the commonwealth to the limitations 
of that power established for the protection of 
private rights. Ordinarily, this is wholly a ques¬ 
tion of public policy, to be determined by the legis¬ 
lature. Sometimes, however, the necessity is one 
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which does not affect the whole body politic in the 
same wav, but may or mav not exist in different lo- 
calities for reasons peculiar to each. The po'wer to 
put in force the legislative action is thusp conferred 
on public or private corporations, to be exercised 
or not, as the conditions peculiar to eacji case may 
warrant. In some such cases the action! of the cor¬ 
poration may be legal or void, according as an 
actual present public necessity exists ;| and in de¬ 
termining the property rights of persdns affected 
by such action the question of publics necessity 
may become involved. When so involved, it is 
commonly called a question of ‘public convenience 
and necessity,’ or ‘common convenience and neces¬ 
sity.’ In this incidental way courts have been 
called upon to decide whether conditions existing 
in a particular case create ‘a public Convenience 
and necessity,’ within the meaning of jsome legis¬ 
lative act. The substantial thing to be decided 
retains much of the inherent indeterrhinate char¬ 
acter of the original question of public.! policy; but 
is limited to the relation of the particular action 
asked to the legal rights of the person 1 or persons 
which such action may impair.” 

. 

In the case of railroads, the entrance into the trans¬ 
portation field of competitive railroads would involve 
acutely the interests of the lines then in existence. All 
courts have recognized certain rights of [the pioneer 
line. The courts have occupied various positions with 
reference to the quantum or degree of such rights. 
Hence in view of the existence of some right the word 
“necessity” was brought into use and considered as 
meaning “public need for additional transportation,” 
“public need for more adequate service, dtc.” 

In cases arising under the Transportation Act of 
1920, the term necessity is usually given consideration 
when the question of competition between common car- 


riers is involved. The public interest in the presence 
or absence of such competition is well expressed by 
Mr. Justice Brandeis: 

“By that measure, Congress undertook to de¬ 
velop and maintain, for the people of the United 
States, an adequate railway system. It recognized 
that preservation of the earning capacity, and con¬ 
servation of the financial resources, of individual 
carriers is a matter of national concern, that the 
property employed must be permitted to earn a 
reasonable return; that the building of unneces¬ 
sary lines involves a waste of resources and that 
the burden of this waste may fall upon the pub¬ 
lic; that competition between carriers may result 
in harm to the public as well as in benefit; and that 
when a railroad inflicts injury upon its rival, it 
may be the public which ultimately bears the loss. 
See Railroad C ommission v. Chicago, B. & Q. R. 
Co., 257 U. S. 563,66 L. ed. 371, 22 A. L. B. 1086. 
42 Sup. Ct. Rep. 232; New England Divisions Case 
(Akron, C. & Y. R. Co. v. United States) 261 U. S. 
184, 67 L. ed. 605, 43 Sup. Ct. Rep. 270; Chicago 
Junction Case (Baltimore & 0. R. Co. v. United 
States) 264 U. S. 258, 68 L. ed. 667, 44 Sup. Ct. 
Rep. 317; Railroad Commission v. Southern P. 
Co., 264 U. S. 331, 68 L. ed. 715, 44 Sup. Ct. Rep. 
376. The act sought, among other things, to avert 
such losses.’ ’ 

“* * * But where the proposed trackage ex¬ 
tends into territory not theretofore served by the 
carrier, and particularly where it extends into ter¬ 
ritory already served by another carrier, its pur¬ 
pose and effect are, under the new policy of Con¬ 
gress, of national concern. For invasion through 
new construction of territory adequately served 
by another carrier, like the establishment of ex¬ 
cessively low rates in order to secure traffic en- 
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joyed by another, may be inimical to the national 
interest. ’ ’ 

Texas db Pacific Railivay Company v. Gulf, Colo¬ 
rado, do Santa Fe Railway Company, 270 U. S. 
266 at p. 277. 

(iii) Contrary to the contention of its General Coun¬ 
sel the Commission has uniformly followed !the concept 
described and still follows it ivith the exception of an 
occasional arbitrary and isolated instance. \ 

This has been adequately demonstrated t[> the Court 
in a number of cases which have been brought before 
it involving decisions of the Commission. I^i Woodmen 
of the World Life Insurance Association \v. Federal 
Radio Commission, 62 App. D. C. 138, j>5 F. (2d) 
484, the Commission had had before it an application 
to move a 100-watt station into Omaha. The Com¬ 
mission permitted all existing Omaha stations, WOW, 
KOIL and WAAW, to participate in the hearing and 
give evidence of the effect of competition}upon their 
respective services. In Telegraph Herald Co. v. Fed¬ 
eral Radio Commission, 62 App. D. C. j240, 66 F. 
(2d) 220, the Commission had before it a jproposal to 
move a broadcasting station to East Dubudue, Illinois. 
It permitted a newspaper published at Dubuque, Iowa, 
and which had no broadcasting station at all to appear 
before it and resist the removal of the stalfion into its 
territory. 

It is safe to assert that in practically ajll instances 
where existing stations in a community fee} themselves 
to be affected by a proposed addition of a iiew service, 
the Commission has permitted them to intervene. In 
many cases those stations are notified as a matter of 
course. The Commission’s practice with Reference to 
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some states, and particularly with reference to the 
states of Pennsylvania, California and Texas, is as a 
general rule to make all stations, not only in the com¬ 
munity affected, but in the entire state parties respon¬ 
dent to hearings on applications. 

The published decisions of the Commission are re¬ 
plete with instances of thorough consideration of the 
pecuniary and economic effect of the proposed estab¬ 
lishment or extension of existing broadcasting stations. 
The Commission regularly goes into these matters so 
thoroughly that w'e deem it important to call the 
Court’s specific attention to several recent decisions of 
the Commission on this point. The most recent such 
decision vras rendered in the case In Re Application of 
Red River Broadcasting Company, Inc., published by 
the Commission February 26, 1935. In that case 
KGFK had applied for authority to remove from 
Moorhead, Minnesota to Duluth, Minnesota. In Duluth 
there was already in operation radio station WEBC. 
The Commission granted the application. Under para¬ 
graphs 44 arid 45 of the Rules and Regulations of the 
Commission, WEBC protested the grant upon the 
claim that it was a party in interest and in the words 
of the Commission “that there w^as no need for addi¬ 
tional service in Duluth and on the further ground that 
Duluth could not support two broadcasting stations. ’ ’ 
The Commission recognized that WEBC was a party 
in interest upon these grounds and designated the mat¬ 
ter for hearing, allowing WEBC to appear and give 
evidence concerning its financial operations. The 
Commission in its opinion discussed these matters 
quite fully and held specifically that there was suf¬ 
ficient advertising revenue in Duluth to adequately ac¬ 
commodate the two stations. 


Another recent decision of the Commission on the 
same point is in the case of In Re Application of Red 
Oak Radio Corporation , licensee of KICK, [which was 
formerly at Carter Lake, Iowa. The statio^i was once 
permitted by the Commission to move to Omaha, Ne¬ 
braska, over the objection of existing stations in 
Omaha. That was the subject matter of th4 appeal to 
this Court in Woodmen of the World Life j Insurance 

. I 

Association v. Federal Radio Commission, supra. The 
predictions of the existing Omaha stations! were cor- 
roborated in practice, and KICK did not( thrive in 
Omaha, with the result that it subsequently filed a re¬ 
quest to be permitted to move to Davenport, Iowa. 
This request the Commission granted on January 23, 
1934. The Davenport area is served by iWHBF at 
Rock Island, Illinois, and this station protested the 
Commission’s action concerning KICK,! upon the 
grounds, according to the Commission: “(1) that ad¬ 
ditional broadcasting facilities were unnecessary in 
the Davenport and Rock Island area; (2)| that addi¬ 
tional facilities, if authorized, would subject station 
WHBF to economic injury and curtailing! the adver¬ 
tising business of that station; and (3) that! as a result 
of such alleged pecuniary loss the protestaht would be 
unable to continue the high standard of service here- 
tofore rendered.” 

The Commission allowed WHBF to appear in sup¬ 
port of this protest and give evidence concerning these 
allegations. In the Commission’s statement of facts 
and grounds for decision, the allegations are consid¬ 
ered, discussed and findings are made concerning them. 

Another such case is that of In Re Application of 
Leo J. Omelian, decided February 20, 1934; 

In one of its early decisions on a broadcasting ap¬ 
plication (Great Lakes Broadcasting Co; v. Federal 



Radio Commission, Court of Appeals Docket Xo. 
4900), the Commission said: 

“Tho abstract right of all persons to engage in 
a particular public service business does not make 
it to the public interest that a service already well 
performed should be destroyed to make room for 
a new one. The latter has no superior right 
simply because he is a newcomer, or simply be¬ 
cause it is desirable that there be no vested rights. 
Public interest would not only not be served but 
would be thwarted by any concession to the new¬ 
comer at the expense of the established predeces¬ 
sor, unless either the predecessor is not giving 
good service or the newcomer has some additional 
claim for consideration. Any other doctrine 
shocks one’s sense of natural justice, and militates 
against good service.” 

It is extremely difficult for applicants appearing be¬ 
fore the Commission and for counsel representing 
those applicants to find that a rule of law is consistently 
recognized and enforced by the Commission and relied 
on and discussed in its decisions, and then to find, 
when the matter is before the courts in a specific con¬ 
nection that the General Counsel for the Commission 
takes a personal position in his brief entirely opposite 
to the published decisions of the Commission. Such 
practices do not give broadcasting stations any ade¬ 
quate opportunity to know their rights and conduct 
their operations in accordance with any regular pro¬ 
cedure. In order that the applicable decisions of the 
Commission may be fully before the Court, we are 
printing the Commission’s decisions in the Red River 
Broadcasting Company case, the Red Oak Radio Cor¬ 
poration case and the Leo J. Ornelian case in full as 
an appendix to this brief. 


On December 21,1931 the Commission adopted a reg¬ 
ulation making* applicable to broadcasting stations the 
code of ethics theretofore adopted by the National As¬ 
sociation of Broadcasters. 

In its preamble to the regulation the Commission 
said: 

“The Commission believes that the American 
System (sic) of Broadcasting has produced the 
best form of radio entertainment that can be found 
in the world. 

“This system is one which is based entirely 
upon the use of radio broadcasting stations for 
advertising purposes. It is a highly competitive 
system and is carried on by private enterprise. ” 

The Commission has gone so far in fact as to def¬ 
initely advise the Senate of the United States of its 
pronounced views on this subject. Pursuant to Senate 
Resolution No. 129 of the 72d Congress, thp Chairman 
of the Federal radio commission, speaking for the 
Commission, filed with the Senate a 201-pjjige book on 
the subject “Commercial Radio Advertising”. This 
is published as Document No. 137 of the first session of 
the 72d Congress. At page 13 of that repojt the Chair¬ 
man of the Commission savs: ! 

“The industry exists by virtue !of licenses 
granted by the Government for perjods certain 
(usually six months) to operate radib stations in 
the public interest, convenience, and necessity; 
and it subsists solely upon the revenue derived 
from the sale of 4 broadcast time’ for purposes of 
commercial advertising.” 

At page 36 he says: 

“The American system of broadens jing is predi¬ 
cated upon the use of radio facilities as a medium 
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for local and national advertising. Upon this use 
depends the quantity and quality of commercial 
and sustaining programs. The competition be¬ 
tween advertisers insures the employment of the 
best talent available and a varietv in kind of com- 
mercial programs. The commercial programs fur¬ 
nish the principal source of revenue to stations. 
The quality and character of sustaining programs 
are dependent upon the revenue received from the 
sale of time for commercial advertising purposes. 
The daily newspaper furnishes a parallel: A 
newspaper can be sold to the subscriber at a cost 
greatly under the cost of production because it is 
used asi a medium for advertising, and what it 
contains of a news, educational, literary, and en¬ 
tertaining value depends almost entirely upon the 
revenue received from the sale of space for ad¬ 
vertising purposes. Similarly, a radio broadcast 
station can present sustaining programs that are 
of great educational value and rich in entertain¬ 
ment only in a degree measured by the revenue de¬ 
rived from fhe sale of time for purposes of com¬ 
mercial advertising.” 

These considerations are directly in opposition to the 
claim made throughout the brief of the Commission’s 
General Counsel in this case that any claim of eco¬ 
nomic injury as affecting service is vague, remote and 
problematical. 

(iv) The Concept described does not imply any prop¬ 
erty right as against the regulatory power of the 
United States. 

It is contended by the General Counsel of the Com¬ 
mission in his brief at page 6 that the contentions now 
made are in effect a claim of a property right in an 
audience and advertising clientele. The statement of 
this proposition is its own refutation. The appellee 


seeks to submit its public service to the ComirJission for 
consideration as affecting the need for additional ser¬ 
vice from WHB. If it had a property righl it would 
not need to submit its claim for hearing. Its very ac¬ 
tion in seeking to make itself subject to consideration 
by the regulatory authority is an explicit denial of any 
claim of property. j 

| 

(v) The concept described imposes no administra¬ 
tive hardship upon the Commission. ! 

l 

The General Counsel of the Commission makes an 

i 

entirely unjustified argument at pages 8 and 9 of his 
brief where he says: 

“ There are approximately 595 radio broadcast¬ 
ing stations throughout the United States licensed 
by the Commission. Practically every locality one 
might mention will have one or more broadcasting 
station. Appellee points out that in ajddition to 
its station the following operate in or I about the 
locality of its station: KMBC, WDAj\ WLBF, 
and KWKC (R. 3). If appellee’s bontention 
should prevail, then every time any service is 
added to any community for whatever reason, 
every other station in the localitv would thereby 
be entitled to be heard. 

‘* While this is not an insuperable butden in the 
case at bar, such a rule, if laid down, Would have 
to be applicable to all localities, including those 
thickly populated centers where a dozfen or pos- 
siblv more stations would become entitled to be 

9 / 

heard every time any application is fil^d for new 
or additional facilities. Clearly no sijch absurd 
result was ever intended either by the [Communi¬ 
cations Act of 1934 or its predecessor,! the Radio 
Act of 1927.” ! 
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No position could bo more inconsistent with the ac¬ 
tual practice of the Commission. It is safe to state 
that at least 80 per cent of all hearing notices sent out 
by the Commission name at least a dozen respondents. 
The attention of the Court should be called to an ex¬ 
ample of this fact. The Commission has designated 
for hearing on March 18, 1935, an application known as 
Docket No. 2593. It is the simple application of KFYO 
to change its frequency from a local to a regional fre¬ 
quency and to increase its power to 500 watts. The 
hearing notice in this case, which is signed bv the Sec- 
retary of the Commission and was mailed February 1, 
1935, lists forty-five respondents. Of these forty-five 
respondents only three or four at the most have any 
possible connection with the case by reason of inter¬ 
ference. All of the others are notified because thev 
are either licensees of existing stations in Texas or 
applicants for new stations in Texas. 

The Commission has not been under any administra- 
tive hardship by reason of hearings involving squads 
and platoons of respondents. For its General Counsel 
to argue that there is any administrative hardship in 
notifying the existing stations in the Kansas City 
area of a hearing to be held upon a Kansas City appli¬ 
cation is not only unjust but unauthorized. 

(vi) The concept described is supported by the de¬ 
cisions of this Court. 

In one form or another the question whether it is 
proper for the Commission to consider the rights of 
existing licensees as against destructive competition 
from a proposed new or extended service has been be¬ 
fore this Court in at least four cases. Woodmen of 
the World Life Insurance Association v. Federal Radio 
Commission, supra, Telegraph Herald Company v. 
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Federal Radio Commission, supra, WGN, Inc . v. Fed¬ 
eral Radio Commission, 62 App. D. C. 385, 68 F. 
(2d) 432, and Magnolia Petroleum Company et al. v. 

Federal Radio Commission, .... App. D. 0., 

(February 25, 1935). 

As has been discussed before, in the Woodman Case 
both the Commission and the Court assumed tihe pro¬ 
priety of the consideration of economic interest of ex¬ 
isting- services. The Court in passing- upon tlje Com¬ 
mission ’s decision stated: 

4 4 It is apparent that the real ground fq^r oppo¬ 
sition to the change of location of the applicant 
station is that there is no room for another com¬ 
petitor in the area to which removal is sought, and 
lienee that public interest, convenience, anji neces¬ 
sity would not be served by the change. J . . . 
While the evidence is conflicting, that introduced 
in behalf of the applicant station certainly tended 
to support the conclusions. ... In oth^r words 
there was evidence to support those findings . . .” 

In the Telegraph Herald Case the Commission had 
considered the interests of a newspaper which had 
planned some day to file an application for a jiew sta¬ 
tion at Dubuque and which considered itself aggrieved 
by the removal of an existing station to East Ipubuque. 
The Court held that the appeal did not lie, because the 
newspaper was not presently an applicant fqr radio 
broadcasting privileges and hence was not a Corpora¬ 
tion aggrieved or whose interests were adversely af¬ 
fected. The implication of the Court decision is direct 
that had the newspaper a pending application jit would 
have been a party in interest, for the Court s^ys: 

i 

4 ‘But appellant’s proposal to apply fofr such a 
license had not ripened into any right or interest 
such as would entitle appellant to become a party 
to the present proceedings ’ ’. 
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The WGN Case involved an appeal by an existing 
Chicago station against an authorization on the part of 
the Commission to a competitor station to conduct cer¬ 
tain “experiments” with regard to synchronization. It 
was contended bv WGN that the conduct of these ex- 
periments on the part of WBBM would increase com¬ 
petition with WGN and endanger its existence. It is 
true that the Court savs concerning this: 

“This complaint, however, is so vague, proble¬ 
matical, and conjectural as not to furnish a pres¬ 
ent substantial objection to the Commission’s de¬ 
cision. ’ 9 

The use of the term “present” in the phrase “a 
present substantial objection” definitely indicates the 
possibility that an objection might arise out of the 
continued regular operation of WBBM should the “ex¬ 
periment” become a success. This is corroborated by 
language earlier in the opinion where the Court said: 

“We think this objection is answered by the fact 
that the Commission’s decision permits only an 
experimentation and is not a final order modifying 
the licenses of the respective stations. Further 
action of the Commission must be had before the 
modifications become final.” 

In the Magnolia Case the Commission had permitted 
the appearance at a hearing on a removal application 
of a station located about fifteen miles from the com¬ 
munity affected. The Court cited and quoted from the 
WGN Case. But the Court also relied upon the con¬ 
clusive character of the Commission’s finding of facts 
as effecting the economic-injury question and said: 

“The second objection of the interveners relates 
to the question of commercial loss which they may 
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suffer bv reason of the establishment of station 
KWWG at Port Arthur College. • • •!• The ob- 
jection of the interveners therefore relates solely 
to the loss of patronage which the Beaumont sta¬ 
tion would experience by reason of the competi¬ 
tion of the Port Arthur station. Beaumont is a 
citv of about 57,000 inhabitants and port Arthur 
has about 50,000. The two cities arp about 15 
miles apart. In the past Port Arthur has had no 
broadcasting station, but has been dependent upon 
remote-control broadcasting by the Beaumont sta¬ 
tion. The Port Arthur College has purchased time 
from the Beaumont station and employed it for 
broadcasting originating in Port Arthur. These 
were the only local programs which were broad¬ 
cast for the benefit of the Port Arthur people dur¬ 
ing that time. The record shows a greater demand 
for broadcasting service in Port Arthiir than may 
be accommodated through the use of a remote- 
control studio of appellant ’s station. In view of 
the size of these communities and their respective 
demands for broadcasting service it ii reasonable 
to believe that there would be sufficient commercial 
support to maintain a station in each community.” 


It is to be observed that in both the WG N Case and 
the Magnolia Case the appellants relied entirely upon 
commercial injury to them and did not go so far as to 
make any claim or showing that this injjurv was of 
such a character as to deplete service to the public. 

As will appear from the authorities cit^d earlier in 
this brief this may be a fatal admission. Ii|i the present 
case the motion to dismiss admits specific allegations in 
the bill of complaint that the competition will reduce 
the quality and extent of the service now rendered 
(R. 6). 

D. Upon a request for the establishment of new facili¬ 
ties or the extension of existing facilities, licensees al- 
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ready serving the area involved are parties in interest. 

As has been shown above, this is the view of the 
Commission. Insofar as the new facility would, de- 
plete the ability of an existing licensee to render pub¬ 
lic service, the establishment of the new service is a di¬ 
rect inroad upon public service and an effective attack 
upon the continued existence of the existing station and 
the abilitv of the Commission thereafter to extend re- 
new r al of licenses to such station. 

This is one reason that Section 10 of the Radio Act 
of 1927 and Section 308 (b) of the Communications 
Act of 1934 provide: 

“All such applications shall set forth such facts 
as the Commission by regulation may prescribe as 
to . . . financial . . . qualifications of the 
applicant to operate the station. ’ ’ 

The Court has had occasion to observe in cases here¬ 
tofore heard that the Commission has considered in 
an extensive manner the financial ability of an appli¬ 
cant. If that financial ability is to be undermined or 
destroyed by the establishment of a new facility one 
cannot see how the conclusion may be escaped that the 
financial abilitv insofar as it mav be degraded beneath 
the point of continued public service is an important 
consideration to be continuously observed by the Com¬ 
mission, particularly with regard to the question of 
establishing new facilities. As was said concerning the 
Transportation Act in Texas <& Pacific Railivay Co. v. 
Gulf , Colorado & Santa Fe Railway Co. y 270 U. S. 266, 
at 277: 

“By that measure, Congress undertook to de¬ 
velop and maintain, for the people of the United 
States, an adequate railway system. It recognized 
that preservation of the earning capacity, and 
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conservation of the financial resources, of indi¬ 
vidual carriers is a matter of nationial concern, 
that the property employed must be permitted to 
earn a reasonable return; that the building of un¬ 
necessary lines involves a waste of resources and 
that the burden of this waste may fail upon the 
public; that competition between carriers may re¬ 
sult in harm to the public as well asj in benefit; 
and that when a railroad inflicts injury upon its 
rival, it may be the public which ultimately bears 
the loss . See Railroad Commission v. Chicago, 
B. d Q. R. Co., 257 U. S. 563, 66 L. j ed. 371, 22 
A. L. R. 1086, 42 Sup. Ct. Rep. 232; New England 
Divisions Case {Akron, C. & Y. R. Cb. v. United 
States)^ 261 U. S. 184, 67 L. ed. 605, 43 Sup. Ct. 
Rep. 270; Chicago Junction Case {Baltimore d 0. 
R. Co. v. United States) 264 U. S. 25g, 68 L. ed. 
667, 44 Sup. Ct. Rep. 317; Railroad Commission 
v. Southern P. Co., 264 U. S. 331, 68,; L. ed. 713, 
44 Sup. Ct. Rep. 376. The act sought among other 
things, to avert such losses.’’ 

i 

i 

E. The Commission may not grant without hearing 
applications involving the est&lishment of a new or ex¬ 
tended service in an area already being served. 

If it be true that public interest, convenience and 
necessity require a consideration of existing service, 
and if it be true that the creation of a nev^ service will 
adversely affect the ability of a particular existing 
service to continue in operation, and thaf hence such 
existing station is a party in interest to the applica¬ 
tion, then it is true that the Commission rjiust conduct 
a hearing upon any application to create the new 
service. 

It is necesary to mention this in view of the conten¬ 
tion made by the General Counsel of the! Commission 
in his brief that since the Commission ha£ a power to 
grant such an application without a hearing it has the 
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corollary power to conduct the hearing and arbitra¬ 
rily select its list of respondents (pp. 10-11). Upon 
this basis it could be urged that the Commission could 
eliminate from its list of respondents a station the 
service area of which would be interfered with by the 
establishment of the proposed service. However, the 
Commission’s Counsel overlooks the purpose of para¬ 
graphs 44 and 45 of the Regulations of the Commis¬ 
sion. They provide that any party in interest is en¬ 
titled to a hearing upon the filing of a protest after 
the tentative granting of any application for a new or 
extended service. Hence, under the Commission’s 
Regulations, which have the effect of law, a hearing 
upon the application of WHB would be required in 
anv event. 

F. Of such hearing those ivho render the existing 
service should have notice and they shoidd he per¬ 
mitted to participate in it. 

Section 402 (e) of the Communications Act of 1934 
providing for!appeals to this Court limits the Court’s 
consideration to questions of law and provides that 
findings of fact by the Commission, if supported by 
substantial evidence, shall be conclusive. 

In the WGN case, supra , one of the findings of fact 
made by the Commission pursuant to a hearing ac¬ 
corded WBBM was that the extended service of 
WBBM was purely an experiment. The fact of the 
situation is that had the Commission permitted the 
participation of those who desired to oppose the grant 
to WBBM, they would have been able to show as a 
factual matter that the WBBM “synchronization ex¬ 
periment” is not an experiment. The fact is that that 
duplication of operation with KFAB is continuing 
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in is made, 
to convinc- 


even now as a regularly authorized matter] Neverthe¬ 
less the Court’s opinion is grounded upon! findings of 
fact made by the Commission in the abseilce of those 
who sought to oppose the grant. It is fcjr this very 
reason that in the bill of complaint in the present case 
a specific allegation of fact as to the regular and non- 
experimental character of the applicatid 
Unless WREN is afforded an opportunity 
inglv prove this point, it is effectively deprived of its 
right of appeal. 

G. The denial of such right may he prevented by in¬ 
junction; otherwise those rendering the existing serv¬ 
ice will he irreparably injured. 

As has been shown above, the Court is hound by the 
Commission’s findings. Those findings i^ade in the 
absence of WREN may not accuratelyj reflect the 
situation. The question of WREN’s right to partici¬ 
pate in the hearing is a judicial and not b legislative 
question. It deals entirely with legal rights. So also 
review by this court on appeal is judicial in character. 
Federal Radio Commission v. General Electric Co.. 

i 7 

281 U. S. 464; Federal Radio Commission v. Nelson 
Brothers Bond & Mortgage Co., supra . 

Therefore, there is no question of any pecessity on 
the part of the appellee to exhaust its administrative 
remedy before seeking recourse to the counts. It is not 
necessary for the appellee to await an unfavorable de¬ 
cision of the Commission and then sue oiit an appeal 
to this Court as a means of judicial relief. [In Frender- 
gast v. New York Telegraph Co., 262 U. Si 43, at p. 48 
it was said. 


“Upon the making by the commissi 
ders in question the proceedings had 
judicial stage entitling the company 


bn of the or- 
reached the 
to resort to 
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the court for relief. Bacon v. Rutland R. Co., 232 
U. S. 134, 137, 58 L. ed. 538, 539, 34 Sup. Ct. Rep. 
283, (distinguishing Prentis v. Atlantic Coast Line 
Co., 211 U. S. 210, 229, 53 L. ed. 150, 160, 29 Sup. 
Gt. Rep. 67, in which an appeal had not been taken 
to the highest tribunal vested with the final legis¬ 
lative authority of the state). Here the commis¬ 
sion is vested with the final legislative authority 
of the state in the rate-making process; the au¬ 
thority exercised by the state courts upon a re¬ 
view by certiorari (People ex rel. Central Park, 
N. & E. River R. Co. v. Willcox, 194 N. Y. 383, 87 
N. E. 517), being purely judicial and having no 
legislative character (Laws New York 1920, chap. 
925 §§ 1304, 1305, pp. 437, 438). ,: ’ 

The decision of the Commission refusing appellee an 
opportunity to be heard was erroneous in law and was 
a final decision. It was not an appealable decision. It 
presents a question which can be judicially passed 
upon. It whs, therefore, not necessary for the appel¬ 
lee to await the opportunity for seeking judicial relief 
which is afforded by the appeals provision of the Com¬ 
munications Act of 1934. 

H. In any event the present appeal is premature awd 
seeks only to review a riding of the Court below, which 
is entirely discretionary and concerning which no abuse 
of discretion has been shoivn. 

It is within the sound discretion of the court below 
to deny a motion to dismiss pending final hearing; the 
presumption is that the court was right. 

In Wright v. Bernard et al., 233 Fed. 329, Mr. Jus¬ 
tice Bradford said, at page 330: 

“A motion to dismiss under the above rule is in 
the nature of a general demurrer. It is well settled 
that it is within the sound discretion of the court 
sitting in equity, when promotive of justice, to de- 


I 


cline to decide a suit on demurrer to a bill and to 
overrule the demurrer and require ap answer, re¬ 
serving to the defendant the right tjo claim and 
take by answer whatever advantage jnight other¬ 
wise have been secured by the demurrbr. The mo¬ 
tion to dismiss having taken the place of a de¬ 
murrer, by parity of reasoning the above princi¬ 
ple is applicable to the motion equally as it for¬ 
merly was in the case of a demurrer.) I am satis¬ 
fied that under the circumstances disclosed in the 
bill the doing of even justice as between the par¬ 
ties is more likely to be secured by leaving the 
merits of the case to be disposed of after the mak¬ 
ing of answer than by now dealing wjith the merits 
as disclosed in the bill. The case is n^t sufficiently 
developed at this stage to allow the questions in¬ 
volved in the motion to dismiss now to be satis¬ 
factorily determined. The motion to dismiss must, 
therefore, be denied, reserving to tlfe defendants 
the right to take by answer whatevbr advantage 
might otherwise have been secured by the mo¬ 
tion.” 

i 

i 

A case in equity involving important idatters should 
go to issue and proofs where a doubtfjd question is 
raised by the pleadings. United States v. Railway 
Employes et al., 286 Fed. 228, 230. See also Kansas v. 
Colorado, 185 U. S. 125, 144-145. The rule which pre¬ 
vails in courts of equity, in disposing bf motions to 
dismiss because the bill does not set up facts sufficient 

I 

to constitute a cause of action, is to overrule the mo- 

i 

tion and let the case go to hearing, unles^ it is founded 
upon an absolutely clear proposition tHat, taking the 
allegations to be true, the bill must be dismissed at the 
hearing. Krouse et al. v. Brevard Tartnin Co. et al., 
(C. C. A.) 249 Fed. 538, 548. 
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CONCLUSION. 

It is not a desirable situation where the Commission 
applies a uniform practice to all applicants for new 
facilities and in all such cases allows those who render 
an existing service to participate in the hearing, at 
the same time to permit the Commission in isolated 
instances and without explaining its reasons to arbi¬ 
trarily depart from this general rule and forbid one 
individual licensee from enjoying the rights and privi¬ 
leges accorded to others. 

The proposal concerning which the Commission is 
about to hold its hearing is one whereby WHB intends 
to operate on the frequency 860 kc. during the day and 
1120 kc. during the night. 

There is no instance in American broadcasting where 
an enterprise of this type has been previously pro¬ 
posed. Yet concerning this enterprise the Commission 
does not intend to accord the appellee any right of ap¬ 
pearance. 


Respectfully submitted, 

Paul M. Segal, 

George S. Smith, 

1010 Shoreham Building, 
Washington, D. C. 
Attorneys for the Appellee . 
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APPENDIX. 

Opinions of the Commission wherein it gives exten¬ 
sive consideration to the economic effect updn existing 
services of the establishment or extension bf another 
facility. 


In re application of 

Bed River Broadcasting Co., 
Inc., (KGFK) 

Moorhead, Minnesota. 

For Construction Permit. 

By the Commission, 

Broadcast Division : 


r Docket No. 2320. 


STATEMENT OF FACTS AND GROUNDS FOR 

DECISION. 

This proceeding arose upon an applicati on by the 
Red River Broadcasting Co., Inc., of Moorpead, Min¬ 
nesota, licensee of Radio Station KGFK, foj: construc¬ 
tion permit seeking authority for the removal of the 
station from Moorhead, Minnesota to Duluth, Minne¬ 
sota. The application was made to the Federal Radio 
Commission, predecessor to the Federal Communica¬ 
tions Commmission, and was granted by that body on 
January 30, 1934. This action of the Commission was 
protested by the Head-of-the-Lakes Broadcasting 
Company of Superior, Wisconsin, license^ of Radio 
Station WEBC and by reason thereof the [grant was 
held in abeyance pending hearing and decision of the 
protest. The protest was based on the grounds that 
Duluth, Minnesota, was an adjoining ciW with Su¬ 
perior, Wisconsin, and that Station WEBC was ren¬ 
dering an adequate service to the cities of Duluth, 
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Minnesota, and Superior, Wisconsin; that there was 
no need for additional service in those communities; 
and on the further ground that these communities 
could not support two broadcast stations. A protest 
was also filed bv the Moorhead Chamber of Commerce 
acting for the City of Moorhead. This alleged in sub¬ 
stance that the City of Moorhead would be adversely 
affected in the loss of broadcast facilities. 

Station KGFK operates on an assignment of 1500 
kc, 100 watts, unlimited time. The town in which it is 
located, Moorhead, Minnesota, adjoins the town of Far¬ 
go, North Dakota, in which is located Station WDAY, 
a station of 1000 watts power (the same power as 
WEBC). Station WDAY serves both communities. 

It is necessary to compare both pairs of communities 
(Duluth-Superior and Moorhead-Fargo) in order to 
determine the need for radio faculties and to determine 
if public interest would be served by the removal to 
Duluth of Station KGFK. Fargo-Moorhead has a 
population, according to the 1930 census, of 36,270; 
Superior-Duluth, a population of 137,579. Fargo- 
Moorhead has 108 wholesale establishments with 1318 
persons employed in them; Superior-Duluth has 218 
with 4,038 employed in them. The net sales annually 
in wholesale trade in Fargo-Moorhead amount to $64,- 
674,680; in Superior-Duluth, $232,982,515. Fargo-Moor¬ 
head has 567 retail establishments with 2,346 persons 
employed in them, while Superior-Duluth has 1859 such 
establishments with 7,028 persons employed in them. 
The annual net sales in Fargo-Moorhead amount to 
$26,097,000 while in Superior-Duluth they amount to 
$74,194,000. 

Station WEBC operated at a profit in 1931 of 
$30,000; in 1932, $15000-18000; in 1933, $2,700. Its 
gross revenue from advertising in 1931 was $165,000; 
in 1932, $140,000; in 1933, $130,000. The compara¬ 
tively small profit in 1933 was due to the fact that ac¬ 
cumulative depreciation was charged off in that year. 
This station showed a cash reserve at the end of 
April, 1933, of $45,000; at the end of 1933, after ex- 
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penditures for new equipment, $15,000, and'about $25,- 
000 in collectible accounts receivable. 

Station WEBC, during an average montjli, sold 214 
hours of the total operating time of 510 hou^s, to spon¬ 
sors. Each week an average of 22 hours of the time is 
used by the National Broadcasting Company for com¬ 
mercial programs, for which Station WEBC is paid. 
There are a number of available additional jadvertising 
accounts which are not using the facilitiesj of Station 
WEBC. Much of this station’s time is [ sponsored. 
Sixty-seven per cent of the time is devoted Jto National 
Broadcasting Company programs. Testimony indi¬ 
cated that there is much available talent in [the Duluth- 
Superior area, and it is the applicant’s pkjn to utilize 
it in the programs broadcast. 

Station KGFK has been operating at a lo|ss, notwith¬ 
standing its efforts to induce merchants of| the Fargo- 
Moorhead area to use its facilties for advertising. 
About two-thirds of its revenue is derived from mer¬ 
chants in Fargo, who also use Station WDAY. The 
educational institutions in Moorhead can use the facili¬ 
ties of Station WDAY to greater advantage than the 
facilities of Station KGFK. Civic and commercial in¬ 
terests in Moorhead have found that they cqn be served 
better by the use of the facilities of the F|rgo station 
because of its higher power and greater sjcrvicc area. 

Upon an examination of the application, Ithe protest, 
the evidence, the Examiner’s Report ancj exceptions 
thereto, the Commission found that the! Duluth-Su¬ 
perior area is capable of supporting high iquality ser¬ 
vice from a regional and a local station; that no par¬ 
ticular damage would result to Station M[EBC or its 
program service by reason of the operatioh of Station 
KGFK in Duluth; that no service woujd be taken 
away from Moorhead which could not bcj adequately 
rendered by Station WDAY; and that public interest, 
convenience, and necessity would be served by the 
granting of the application. An order was therefore 
entered effective February 26, 1935, affirming the Com¬ 
mission’s action of January 30, 1934, grafting the ap¬ 
plication. 

Adopted February 26, 1935. 
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In re applications of 

Red Oak Radio Corpora¬ 
tion (KICK) 

Carter Lake, Iowa 

and 

j 

The Palmer School of Chiro¬ 
practic (KICK) 

Davenport, Iowa 

For Consent to Voluntary As¬ 
signment of Station License. 

The Palmer School of Chiro¬ 
practic (KICK) 
Davenport, Iowa. 

For Construction Permit 
By the Commission, 

Broadcast Division : 


STATEMENT OF FACTS AND GROUNDS FOR 

DECISION. 

This proceeding arose upon an application filed by 
the Red Oak Radio Corporation, Carter Lake, Iowa, 
and The Palmer School of Chiropractic, Davenport, 
Iowa, for consent to assignment of the station license 
of Broadcast Station KICK, Carter Lake, Iowa, to The 
Palmer School of Chiropractic; and an application 
filed by The Palmer School of Chiropractic for a con¬ 
struction permit for the removal of Station KICK to 
Davenport, Iowa. A change in the frequency assign¬ 
ment of Station KICK from 1420 kc to 1370 kc was also' 
applied for in the application for a construction per¬ 
mit. 

On January 23, 1934, the Commission granted the 
above applications; but thereafter the Rock Island 


Docket No. 2315 
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Broadcasting Company, which is the licensee of Broad¬ 
cast Station WHBF (100 watts, 1210 kc), Rock Island, 
protested (1) that additional broadcast facilities were 
unnecessary in the Davenport and Rock Island area; 
(2) that additional facilities, if authorized, w^ould sub¬ 
ject Station WHBF to economic injury by curtailing 
the advertising business of that station; ana (3) that 
as a result of such alleged pecuniary loss the protest- 
ant would be unable to continue the high standard of 
service heretofore rendered. There was also!a protest 
by the Iowa Broadcasting Company (KSO)jin which 
it was alleged that the removal of Station KICK to 
Davenport, together with a change in the frequency as¬ 
signment of that station from 1420 kc to 1370 kc, would 
cause interference in the reception of Statfon KSO. 
Upon consideration of these protests, the action of the 
Commission of January 23 granting the applications 
was suspended and the applications were set'down for 
hearing upon the protests. 

A hearing upon the applications and protests was 
conducted by any examiner on April 23, 1934^ at which 
time the Rock Island Broadcasting Company and the 
applicant were heard. The Iowa Broadcasting Com¬ 
pany entered an appearance but did not present any 
evidence. On May 29, 1934, the examiner Submitted 
a report with recommendations that the Commission 
affirm its grant of the application of the Red Oak 
Radio Corporation and The Palmer School of Chiro¬ 
practic for consent to voluntary assignment jof station 
license and affirm its grant of a construction permit to 
The Palmer School of Chiropractic for the removal of 


Station KICK to Davenport. Exceptions }o the ex¬ 
aminer’s report and recommendations w T er£ filed on 
behalf of the Rock Island Broadcasting Comjpany, and 


this party also requested an opportunity for ^ral argu¬ 
ment before the Commission, which was grafted. The 
arguments of the Rock Island Broadcasting! Company 
and the applicants were heard by the Commission 
(Broadcast Division) en banc, September 10, 1934. 
On September 25, 1934, the Commission entered an 
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order affirming its previous grant of both applications, 
the order to be effective October 2, 1934, 


The Commission 


and study of the above applications as to the qualifica¬ 
tions of the applicant, the quality of the transmit ting- 
apparatus and equipment proposed to be used, the 
feasibility of the proposed operation of the station 
upon the frequency of 1370 kc, and, in general, as to 
the merits of the applications. No material question 
was raised in the protests or in the evidence adduced 
as to the qualifications and ability of the applicant, or 
as to the equipment and apparatus proposed to be used 
by the applicant. Subsequent to the filing* of the pro¬ 
test of the Iowa Broadcasting Company (KSO) against 
the use of the frequency of 1370 kc by KICK, the fre¬ 
quency assignment of Station KSO was changed from 
1370 to 1320 kc and at the hearing no evidence was 
offered to support the protest. 

In reference to the allegation that no additional 
facilities were needed in the Davenport and Rock Is¬ 
land areas, evidence was presented in behalf of the 
Rock Islahd Broadcasting Company tending to show 
that Station WHBF, Rock Island, Illinois, is so situated 
as to be able to render broadcast service in the City 
of Davenport, which is located immediately across the 
Mississippi River from Rock Island. This protestant 
also introduced evidence showing that it rendered spe¬ 
cial services to the Davenport community by establish¬ 
ing remote control lines and microphones for broad¬ 
casting program matter and important events from 
that community. And in this connection, it was also 
shown that a substantial amount of income was de¬ 
rived by the licensee of AYHBF from advertising busi¬ 
ness obtained in Davenport. 

The profit and loss statement of the Rock Island 
Broadcasting Company for the year 1933 discloses a 
total income from operations of $20,388.98 and total 
operating expenses of $20,584.73. There was, there¬ 
fore, according to this statement, a net loss from op¬ 
erations during the year $195.75. The period covered 
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by the statement, the testimony shows, was a period of 
unfavorable business conditions. 

Opinion testimony was given at the hearing! by pro¬ 
ponents of the application to the effect that there was 
sufficient advertising business, sufficient talent, and an 
urgent demand in Davenport for the service of a local 
broadcast station; and by the supporters of jthe pro¬ 
test there was opinion testimony that there was insuf¬ 
ficient advertising business in the general area to sup¬ 
port two stations, and that adequate service vjas avail¬ 
able in the general area from the Rock Island station. 
Referring to actual facts disclosed by the evidence, it 
is to be noted that Davenport, which is one of the 
larges cities of the State of Iowa (third largest) has a 
population of 60,751, within its corporate limits, and 
that there is no dependable broadcast service available 
to this population except that of Station WHBF, which 
is a local radio broadcast station located in th|e City of 
Rock Island, in the State of Illinois. Also, ij; is to be 
noted that the City of Rock Island has a population of 
37,953, and that the adjoining City of Moline!, Illinois, 
has a population of 32,236. It appears fronji the evi¬ 
dence that what may be called the primary! or good 
nighttime coverage of Station WHBF extetnds to a 
population of 71,483 in the State of Illinois anti a popu¬ 
lation of 64,419 in the State of Iowa. j 

The data available in the record as to potential ad¬ 
vertising business is extremely general, but ijt is to be 
noted that the testimony shows that the newspaper ad¬ 
vertising business of the general area of Ro|ck Island 
and Davenport for the past year amounted tcj approxi¬ 
mately $1,500,000 and that this area has four daily and 
five weekly newspapers. 

On consideration of the entire record of proceed¬ 
ings, evidence, the examiner’s report, the exceptions, 
and the argument of counsel, the Commission is of the 
opinion that the protestant has not sustained its pro¬ 
test, and, further, that the operation of Station KICK 
in Davenport, Iowa, by the applicant for a construc¬ 
tion permit will serve the public interest, convenience 
and necessity. 

Adopted October 2,1934. 
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For Construction Permit for 
New Station 


In re application of 


Docket No. 2046. 


Leo J. Omelian, 


Erie, Pennsylvania, 


STATEMENT OF FACTS AND GROUNDS FOR 

DECISION. 

Preliminary Statement and the Issues. 

%/ 

This proceeding arose upon a protest filed by the 
Broadcasters of Pennsylvania, Inc., licensee of Radio 
Broadcast Station WLBW, Erie, Pennsylvania, di¬ 
rected to an action of May 9, 1933, on an application 
for a construction permit filed by Leo J. Omelian by 
which the Commission authorized the issuance of a 
permit to this applicant for the construction of a new 
radio broadcast station at Erie. On consideration of 
the protest, the Commission suspended its prior grant 
and designated the application for hearing in accor¬ 
dance with the provisions of Paragraph 45 of the 
Rules and Regulations. A hearing was conducted in 
the matter September 8, 1933, by an examiner, at 
which time the applicant, the protestant, and a respon¬ 
dent were heard. The Examiner submitted a report 
October 14, 1933, together with a recommendation that 
the Commission affirm its action of May 9, 1933. Ex¬ 
ceptions and a request for oral argument before the 
Commission were filed in behalf of Broadcasters of 
Pennsylvania, Inc., and oral argument was heard bv 
the Commission December 20, 1933. 

STATEMENT OF FACTS. 

The application of Leo J. Omelian for a construction 
permit is, in effect, a proposal for the establishment 
of a new radio broadcast station in Erie, Pennsylvania, 
to be operated on the frequency of 1420 kilocycles with 



100 watts power (a local station assignment). At the 
present time the regional station WLBW (1260 kilo¬ 
cycles, 500 watts, 1 KW-LS) operated by the Broad¬ 
casters of Pennsylvania, Inc., the protesting party, is 
the only radio broadcast station located in Erie or in 
the general area of that city. 

The evidence shows that Erie has a population of 
115,957, that Erie County has a population of 175,277, 
and that the City of Erie is the fourth largest city of 
the State of Pennsylvania in point of population. Since 
the law provides that radio facilities shall be allocated 
equally among the zones and fairly and equitably 
among the states according to population, it is impor¬ 
tant to note in connection with the facts as tb the popu¬ 
lation of the area immediately concerned thht Pennsyl¬ 
vania and the Second Zone, which is the zohe in which 
Pennsylvania is located, are both under quota in broad¬ 
cast facilities. There is no question as to the avail¬ 
ability of the radio frequency specified by the appli¬ 
cant; the frequency of 1420 kilocycles was formerly 
employed at Erie by a station now deleted and is avail¬ 
able for assignment. The only problem of allocation 
in which there seems to be any dispute amopg the par¬ 
ties arises from the protest of the Broadcasters of 
Pennsylvania (WLBW) that the advertising business 
available in the area involved cannot be mkde to sup¬ 
port an additional station without adversely affecting 
the quality of the programs broadcast. j 

In our opinion the facts disclosed do not sustain the 
protest based on the claim that there is not sufficient 
business available for two stations. The evidence indi¬ 
cates that the operation of Station WLBW has not 
netted a profit during recent months, but it also indi¬ 
cates that the station has had sufficient receipts to be 
able to expend substantial amounts in operating ex¬ 
penses and in executive salaries. Further, tie proposed 
new station would not be expected to conipete in the 
field to which a large percentage of the time of WLBW 
is devoted. Practically two-thirds of the program 
material of WLBW comes from a national chain which, 

i * 
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as is well know, presents advertising subscribed on 
a national basis. 


Erie is a ranking city in the state, and from our ex¬ 
amination of the evidence concerning the resources 
and business of the city, we are satisfied that there is 
ample opportunity for the development of a new local 
station. Radio service from the listeners’ standpoint 
should, in our opinion, benefit from the establishment 
of another station. 


The applicant is a citizen of the United States and 
qualified under the formal legal requirements of the 
Radio Act to hold a construction permit or station 
license. The evidence on the subject of his financial 
responsibility supports in the main the declarations 
made in his application and satisfies the majority of 
the Commission that he is qualified and prepared to 
establish the proposed new station on a substantial 
financial basis. In his application, which is dated 
April 1, 1933, the applicant stated that his business, 
Poplar Auto Wreckers, was valued at approximately 
$25,000 with no liabilities, that he had $2,500 in cash, 
real estate worth $4,500, and that he was the owner of 
all the radio equipment of Station WERE valued at 
approximately $4,000. A bill of sale for the radio 
equipment indicating that the consideration given by 
the applicant for it was $735.00 was attached. The evi¬ 
dence shows that the applicant’s garage aand auto¬ 
mobile wrecking business has netted a profit of $11,- 
S50.91 over the period of the last three years. The 
stock of automobile parts on hand, it appears, is suf¬ 
ficient to assure the continuation of the business for 


several years without additional purchases. The net 
worth of the business, together with the business prop¬ 
erty on which it is located, claimed in the applicant’s 
balance sheet of May 31, 1933, is $17,393.76. This ap¬ 
pears conservative. No value is claimed for good will 
or going concern value, notwithstanding the demon¬ 
strated earning capacity of the business. The encum¬ 
brances cited by the protestant appear to be charged 
directly against the property on which the business is 
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conducted and not against the business itself. On the 
date of the hearing the applicant had $1,800; in actual 
cash, claims for deposits in closed banks in tl|e amount 
of $1,600, and cash values in insurance policies, in¬ 
cluding an adjusted compensation certificate amount¬ 
ing to approximately $1,500. His claim off $4,500 in 
real estate is supported by testimony that lie has ap¬ 
plied this sum on the principal amount of the pur¬ 
chase price of his home. The valuation cljiimed for 
radio equipment is $4,000. The applicant disclosed 
the purchase price of this material in his application 
bv attaching the bill of sale, which is certiainlv evi- 
deuce that no misrepresentation was intended as sug¬ 
gested by the other parties to this proceeding. More¬ 
over, the testimony shows that it has been appraised by 
court appraisers at $2,617 and that the applicant has 
had had an offer of $3,000 for it. Although a new 
transmitter would be necessary for a new station there 
is much of the old equipment that may be uspd and for 
that reason it undoubtedly has considerable value to 
the applicant. These matters concerning |the appli¬ 
cant’s claims, as set out in his application, d|o not mea¬ 
sure the extent of his financial ability. He! has finan¬ 
cial standing and credit as is indicated by tile fact that 
he has made arrangements for the purchase of a new 
transmitter on a time contract, that he hai arranged 
for studio facilities, and by the fact that an individual 
of means, who appeared and testified, has agreed to 
loan $5,000 toward the project if such a loap should be 
desired or needed. 

The applicant’s testimony indicates th^t the new 
station, if finally authorized, will be established in a 
business-like wav. Experienced employees would be 
engaged to carry out the details of operating the sta¬ 
tion." Programs, according to testimony which we con¬ 
sider dependable, would be diversified and of appro¬ 
priate quality for a local broadcast service. The de¬ 
velopment of the applicant’s plans may reasonably be 
expected to result in the establishment of a fiieritorious 
local service, and in our opinion a service (jf this char¬ 
acter is needed in the area concerned. I 
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THE EXCEPTIONS. 

The exceptions raise no substantial questions not 

necessarily! involved in the consideration of all the 

•> 

facts material to the case. 

GROUNDS FOR DECISION. 

Upon consideration of the examiner’s report, the ex¬ 
ceptions, the evidence, the argument of counsel, the 
Commission is of the opinion and so finds: 

(1) That i the applicant is qualified to construct and 
operate the proposed new station in the public interest; 

(2) That there is a public need for the proposed new 
service; 

(3) That the necessary radio broadcast facilities are 
available for the proposed new station; 

(4) Tha.tt the State and Zone to be considered are 
under quota in broadcast facilities; and 

(5) That public interest, convenience and/or neces¬ 
sity would be served by the granting of the application. 
Adopted .February 20,1934. 

Commissioners LaFount and Hanley Dissenting. 
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